BRAZILIAN  CLAIMS  TO  A  200  MILE  TERRITORIAL 
SEA;  APPRAISAL  IN  PUBLIC  INTERNATIONAL  LAW 


Wendell  Arthur  Kjos 


I 

SE./ 


By 


We  i 

962,    I  ,  ,ota 

LL.B.  ,    Jl  I  Lt;  ;  ota 


to 


The   Faculty  of 


The  Nat:  •  ber 

The  Geo] 

in  partial    sat 
of  1  '       aents   for  t] 

Mastt 


Th       ' 

William  ,    J: 

Pi- 


197- 


TVn 


■ei\<, 


\<5lVf 


M.11L  I  VDUATE  SCHOOB 

(      iIF.    93940 


Cllc! 

]       ] 


Page 


:i  [-  •     s°         ;  of  :i  ........     5 

Inter]  3 

B.      Int.-         '  /\ 

Ge:  '       .............  7 

:  of 

the  ¥[0;  '.  Pu  Lsts.......      8 

1  '  ;         0  01  I] 

CMS  TO    ■  !  9 

Brazil ' s   claii  0 

I  '  <  ■>    c-    »    »    a    ©  y 

B.      The   Brazi]  i  '  |    ; 

Decree-Law  of  1  I   170  17 

1 .  Th  ]  7 

2.  !    s 

the   Baseline..  . o   18 

3.  .' '  ■■'       le  2.     T 

i  •      Lai 

Q  p ;  "lO 

*      c-     c      &      -     * .     o     «     p     t-     «j     4>     c     ».     *-     o     *■     r      t-  .  '      y' 

4.  Lcle  3-       I  .    19 

of 
Fishing,    ] 
e:  '  p-\ 

'  .  .    21 

b.      Re:  and 

D 

C0]    '  '  .......; 

I]  •  '  .. ... 


Chapti 

1.   In1         ]  Conv  i '  ' 


2 .   I  ...............  27 

a.   The  no  27 

t>.   Str 

O   .   .  .   -   . 


30 


B.   D<  ohe  Bv  ,  ;  \     the 

Territorial  :     . . « . .   . 


1.  International  Conventions 

2.  In1     tiona]  ( 


32 

32 


a.   The  pract '  since 

the  196'1  ■       C  . .  ,    i\^ 


3  )             Lng  the  Breadth 
of  the  Ti  l 

a. )        i.s  of  3  to  6 


o 


? 


be )   )        in  exce 
of  6     s  to  12 
Lies. .................. ,  45 

c . )  cess 

............. . ,  48 


ho      Co  '  practice 

O-i    st  at  e  s  •••••••••••••... 

Islands ............. 


49 


......    ......    ....,     ,         R  J 

3 .     (  ........   5] 

C      Sov<  1     L|  at;  -         ■■'  i 

Territo:  i  a]    ! !    a    ;  1  !    !  >ul  ;     : 

of  tin  ......    5s 

-1  •      Int  :         'l    Con  '  ,  c  .  .  . .  o    1 

2..     In;  '  1 

D ,  Innoce nt  Pai  ..................58 

1.      ]   Lti    natio:     1  Convenl  59 

2,.      "'  '  Cusi 

E.  E         '     I  i  i       :, 

i 


Chap '  ; 


1.  Inter]  j 

»    o    o    e    »    •    c    < 

2.  In1 

I"1.     E  on  of 

in    I  I    !  67 

International   C< 

6 '7 

V. 

A  .      De]  inri  I  ; 

Ini  69 

B.  Sov 

Subsoil   of    i  7Qj 

C,  Innocei      Pe  ........... .70 


D,      Regulation  of  \J\  bb 

Territoria]    S  ......... 


:                        of  Researc]  Lon 

Within  the  T    1 1  i          Lai  I  .77 

P.      Delimit;                     !  !  of  the 

Ter->-;                  Se<  ..............            .77 

;i         !:■:■'  1  '  :.   :i  Mi                 :  a  200  mile 

Territorial  Sea ............. 

a-   Brazi]  j  '     bs .79 

t>.   ] 

c.   Bra  '  i      st   ■  ..  .  ,  ,  , 

&.   <  inte:   I        .  „Q'\- 

Bj-    ; 
1 l 


Pa  ( 

Brazil:  Lai  Sc  b    No      J  50i  G  jZ.0 

obal  Effect   c 
Terr-it o]  v: 


:    I    of  tb         been 
reo<     ed  as  that  of  pro- 
ted  i he 

common  :  Lte:       Lnc] 
or  exclusive,  of  all  peop"' 
e  use  and  enjoyme, 
ocean.:  ' 

res  S.  J 


h  i  i  bi  >ric   function  ( 
to  by  Professor  McDc 

.    con1.  ;  ]  Ces] 

1,1  ]  ■    :  :  sea,   p    i  I 

ly  "t'        :       '  :       citorial   s< 

zon   :         ■     I     i  the  t<        Ltorial   i 

:<    t  o    \  and  fish ' 

'  ;  i       bb  I  e  use   of  na1 

si  :  '      m        s  1  i    i      :  inesc 

r  :  i  ect    a  1 • 

ber  fish ' 
I  i    :  -  ites   dei  '     ol   ov 

Tb        ]  h    i     ]  trl  i  i 

■    ilarly  in    I         ,       b   26  .  '  i 

;alation  of  uni]  ati        I    p:    >  u  I 

to  tl 


J 


to  the  coast;  '  ;         Esc;  n.ot  b( 

This  clash  be  b  ,      ]        |    been 

charact*  Wm   Pau]  Gorm]      ; 

important  i  control 

of  bhe  se;        1  2 

Th'     Pose  c  is  to  cons" 

200  v'  '       :    Ltorial  sea  claims  ■       LI  under  the 
stanc        public  international  la  I   ' 

i  ms  are  pro!      creal    ,  b  I  cone 

'  of  her  long  co   I 

bhe  co]    tiensrv  >  clad  mi 


II 

SOU    '  OF 

Cr'-'    '  the  International  0     of 

Jv      to  resold   ,    !     of  :'•  : 

fo    i  ■  ■  ...-, 

Con  : 

The  _  Con  j     to 

decide 

al  I  bes  a;  ; 

to  it,  shall  app.l , 
a .   :  I      Lonal  co 

gen     or  particular,  establish: 

ru  I         .  'i  j  rec       '  bj  i  ] 

co  '         states; 

'  bom,    as   evident 

of   a  g(  1  "         accepted   as 

Co      th<  ner    i     p  dnciples   of   ] 

recogn Lzed   by   c 
Lbject   t  provision! 

'   ! 

nations,  as  sul 

n  of 
rules  o   i  • 

2.   'i  :  s  ]      '    si  J  ]  not  pr     ce 
:      of  the  Court  to  cl      a 

if  the 
ag  i 

£  .  ]       '     ■  ■      ' 

on  bhe  it  of  s1 

the  ]     Geneva  < 

:  ■   i  i      '   n  .   Th      C  i     i 


Seas;      The   Co  Ltoria]  bhe 

Co'  one;  '  and  Co 

tion   ■  '  .7  :     : 

Coim  Shelf.8  Such  1; 

'  create  1;   only  for  the 

conl 

B.  In1 
Lternational  c      ■■  ■     :    most  important  sc 
°-r  ;    '  '        of  the  sec  "" '  Profe 

Lai         stress  not  be  confused 

usag< 

3  both  t 
,  .  but  in 
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"A;  :  '  tendency  to  become  custo: 

the  question  presents  itself:   at 

burn  into  custom?  Tb 
<luesi  ct,  not  of  the  or 

All  the  t]    .  can  say  ii        Wb     er 
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express  or  tacit  consent  of  such 
overwht  '        '   j  Ly  of  b] 
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im]   I  nice  as  co        1th  the  comma- 

"i  as  an  entity  in  cont: 
d'       on  to  the  wills  of  ' 
members.   The  que,       nether  there  be 
such  a  common  consent  in  a  special  ca 
is  not  a  que.-     of  theory,  bi 
fai         It  is  a  matte 
observation  and  appreciatio 
of  lo  .'        mathematical  decision,...."  ' 
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1  by  ;     cation,  to  1< 
tic'  tiavi  begotton  d     'ooted 
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a  yielding  seems  to  1   i      d  fro 
of  objections  to  recurrent 
of  freedom  to  commit  p 
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-'•  □  a  |   '  i  cular  fash:  on  . ! 

Professor  Hyde  further  em]    Lzed  the  Juridic 

significance  o  to  make  ap  ■   p  '  '  .  objection  b; 

sta  : 

"...acquiescence  in  a  propo      t.  be 
i]  I  i   id  from  the  failure  of  int<     ed 
States  to  make  appropriate  objection 
to  praci  of  it. 

it  is  that  changes  in  the  1< 
wrought  gradu  I  L;  and  ;i      ptiblj  ] 
those  which  by  process  of  ac 
•  Lti  i  I    cour;    "0a  river  and  change 
L  old  bourn"'  ;  ' 

en  should  a  state  object  to  bo  p 
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This  c:        :  listed  sev        •  ;  cle  $8 
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law.   Rather                 ;   ,ms  &:  ; 
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26 
1822  *     '  LI  adopl  :d  in  princi- 

p]   :  ':   '  :       i  the  limit 

adopted  for  World  War  1  n      Lity  purpos    in  August  1914. 2? 

The  rules  of  n<  '    Lt;  j  cl  ;  ]l0t  affe<  I 

,,:       ;  '    '  of  belligerent  v 

ships  ■         p  i        Dm  ce  for  the 

Cod:  I     Ion  of  I             Law,  held  at  the  ]      i   1930, 

which  Co     nee  w       I   bo  j   j ble 

"breadth  fo          Lti  Lai  i    ;,  the  V    LI:  delegate, 

Mr.  De  Viann;    Lsch,  advised  the  Second  C<   '  tee  that  the 

':'    Delegatio        accept  a  territ  belt  of  s' 
;  ;  I    I  or  a]  i  purposes/   In  1934,  :    ;  t: 
■  '              overm    ;  i  s  by  fo:           '  ps  to  Brazilian 

P  '  '       bi   Ltoria]  wat                   .  The 
re;  lations  inc]         i  LI  Lt:  on  of  I 

;  '  :  B  "  '  '  '   :         '  ::',J-;  '  '  '  '  '    :  :     ed, 

:  '    .  Lng    ;  I   i   |  i:  I  or  t.   i  '  .  5°  T] 

regul,  '       I  o  proscribed  overfl:  ;ht  by  for.  ' 
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•  '  ^   aft  belo  : 

or  W:  i on51  and  j    i  j  :  ed 

ithout  authorization.^2 
With  the  outbreak  in  Europe  of  Work      I]  ,  Br;   ' 
:     '  'egulations.   Simple  | 

'"  ,M :    '  '  warships       Izes  of 

belligerents  re   i  ed  pei  i   ible55  but  armed  bell: 
submarine;  ;      bo 

:  '     eathe  or  d<      to  tl 

:  '     ;  as  bhe  submarines  were  in  Brazilian 

waters,  th  .       c  ■■  '  .-ed.  to  navig  I   on  bhe  surface. ^ 

-Port  0  issuer!  in  1940  reaffirmed 

bh<  bh:    1  Lie  territory      a  limit  and  provided  for  draw- 
ing  :    base  line  ac:     b  ;    Lnlets,  and  the  like  v 
points  on  either      do  not  exceed  1?   miles .^  These 
'    ''  -o   cont;  '     pollu.1     control  in  the  form 

of  a  prohibition  of  throwing  rubbish,  cinders,  oil  or  o1  i 
w<  '   matt(   i  bo  t  i   ■  port  or  w;     ay. ^6 

A  nol  Brazilian  1   i 

For  '        Lrs  to  the  No     "  1  Legatj    Ln  Rio  De  j 
in  1950  state   I      1  izi]  conl  Lnued  to  maini  ;     3-mi] 
territo]  i  a]  ;     "         '  e.*' 

■     1950  Bn  '  i  :  c]  ai  d    1  : 

continenl  a  1  '      Lts  cont: 

•   .     ai  :  i  ;  •  1   Lds  on  i  !  L] 


I  I  . 


onc  '  "  bh  the  ad-i-         l."38  Ih 

decree  I 

°r   th<  United  States  on  28  Septe:     1945, 

Mexico  l  '  -5,  Chile  ,          ■  Lna 

on  1]  '   :      ;  '  Peru  on  1  b  1947. 3<5  T1, 

decree  spec:  En  r  ;  ,..;(io,l  ln  ,.■ 

1      '  '       L  shelf  would  contj  u   with 

out  prejudj        .  ,       '  er  mles  that  migllt  be  made  ? 

pecially  re  Lshing  J  'l0  There  wc 

app     bly  no  objections  to  the  dec  .it  aid 

not  extend  national  soven 

be;   d  generally  acceptable  territorial    her  lj 
or  inte]  the  right  to  fish  in  the  wal     41 

Th<  E*irs1  mil]  bd   >t;  1   Laral  ion  of  c 
,}>■■    Lsdictj    I  claims  which  later  affected  the  evolutio 
of  ' "   i-l's  claims  was  the  Declaration  of  San1 

'  '  referred  to  as  b]      '  i  ago  Dec]; 

•  ;  '        ;  I  '  i  signed  on  August  18,  1952,   Citing  b] 

1  of  the  natu:  a]  ]         1  ,  bhe  sea 
for  the  ii  b    1  l    folio 

:i  Qj  ■   ■  .  ■  ■;  ■  j       |   :  Lm: 

"(-'  I  ;  1   '   ;  I  ':- ,  Eci 

and  •         •    pie 

of  bin  i  ■  '  at  1    td  1  :ch 

of  I  sole  soverei 
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to  the  coe      j  bs 
exten  '  ■  ;  not  i     than  200 
1  s  fro:       .jid  coast. 

" ( II I )  Tin     ole  j v i  ]  i on  and 

so\'  bhe  zone  thus  desc]  ' 

:i  nc]  tides  sole  soverc 
over  the  sea  floo         ioil  thereof',' 

of  these  parties  soli     ed  in  1954  with  a 
supple        conv  i  the  par-hie::,  agreed,  in1 

alia,  to  not  "ent<   i      Ly  agree] ,   I   ,  nts  c 

conve]       rhich  imply  a     Lnution  of  the  sovereignty  ov 

i   :  Le  Second  Un:     I  ;  Lons  Conference  on  the  L; 
of  bhe  Sea  in  Gen.'    ii     O,  Brazi]  views  sympa- 

thetic with  the  co   I  :  in  the 

Sani  Lai   Declaration,  by  co-   o     Lj  ,  an  ame]       bo  the 
Canada  and  United  States  proposal   ;  the  right 

to  claim  a  six-]  '  '       '•  Lus  a  fishing  zo 

ext    L]   i   to  12  miles  fr<  La]  sea  b 

The  amendment  gave  the  coastal 

"the  fai      of  claiming  pr< 
fishing   '   'i)i  any  ar     '  the  1 
se;         i.t  to  it;     ,     o  fishing 
zone  when  it  is  sclent:     LI;   stahlished 
that  a  special  situation  or  condition 
makes  th'  e   Lo    Lon  of  the  living 
sour  seas  in  the  s a       of 

fund       i        nee  to  the  econc  Lc 

velopi        the  c        '     or  bhe 
f  c   Lng  of  ii        b:  on. " 

"8.   A  i      l  or  condition  ma; 

be  de     :    cist  when: 

(  ■  I  )   '  I '  |  ;     i  ■  i       •' 


■0   - 


develop,. 

the  feeding  of  its  populate       so 

manifestly  intc  L]  con. 

seque]       b  Stat   .;.  ent 

'.   !'    !    '  of  the   ■ 

ln  r- 

9-   The  C<  LI  determine  on 

the 

rial  co  Lst  af    a  heari 

<oth  the  coastal  state  i 

concerned  shall  hs n 
'  al]-  r>         ■    ence 
technical,  geog       i,  biological  ai 
eco] li  'in  i  c. 

10.   The  Coasta]  State,  to  the  extent  and 

io:i      period  of  time  b   the 

Go  sion,  I    '  p  |_   f j   h- 

5  i  ■  '    i  '    '  "  j  i .    . 

such  li  bions  bo   such  < 

the  Commission  J     ads  necei  eason 

of  the   dependence   of  the   coastal   stat 

on   the    stock   or   stocks   of   fi 

having  regard  to   the   ij  bs   of   any 

other   -      '       or   si  In    the   exploitation 

of   such   stock  or   stoi  fish." ^7 

Til°   amen  j   by  a  vote   of   58   in  favor,    19 

against  with  10   abstentions.  ^     The  li,           I   States,    United 

Kin     ; ,!    ■    D  '    !   .             ce,    Iceland,   Korea,    and  Norway  were 

ma<J0I>  f;i  '           ifhlch             !    in  favor   of  the   ami            tits 

;  '       the   So  '     b   Hoc   and   J:                              it.49     Brazil  vol 

in  favor   o  C;       da-Unii         States  proposal   as 

the  prop  d    h,    one  vole   to   achie^       ;:                        -f  two- 
adopt:         t?0 

Sr  1    of  Bj  azil's  Li                      :                 ■                              I,.., 

'     ;     n  ''         :         '  '      '   tor   s<  '  Chile   clad  as 

rj0  kilo  i  i    Sa]  '    '  '   :  ad 
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cJ'  '   '     V0  m:1  '  '       :  tina  joined    bhe   200   mile 

:     '  '  "l"  ;  Ll  ■     '  '  '       bion    Pro      bn      r         \    Q 

Relatio  .cd 

t:bi     bi]  :    ;     Lo]     '  '         b   into   law.      It   ]     ■     bed  out   the 

1      '  :  ''  '  .  '  u  Lting   the   e  '     of 

national   1  ,,  ; 

present        bract  Lvit:         .  I     p,       L)  ■  :   .    ;   ,  ■  Lne 

cs   con:  '  '  a  se:  i  prob]  ■;,.;,    ,  annot  x       ;  ,    „56 

1     !    ;  '   '•  >  Ad   Hoc   Co      i     bee 

;       D  ;      '/   to   i  '      .     '  ope   and  vario    ■     ■  bs   of 

the   it'  m         I        |      ;  . 

'  ''    '     :  '    i      D     Of    t] 

i     bj  on   exclu;   '        l ; 
1       '   '  '     th      ;  the   oi 

floor,    and   the    si  '  0f ,    under 

lying    bh  ,        ;  .he;  o     '    I  I  e  "  I  ;     i 

oj     presi    Lt    natj  on  J    J-    Li     Lcti<       and 
:         i  ir  rei 

inter  ,   \  ,»57 

Til(        L  Hoc   Co  L1           h           :              ,  '        .   fPOm  is  March  to   ^0 

7    -"    '     ]                           '      :   the   d'              '  and   vi  ,  try    the    conm  i  b 

!         -;  b    I                      ^arent   that  Braz:  I  Lignd         LI       I  ■       i 

coasta]                    I  y  ini 

with    :         i                    ■  I  '                    |         ]  |     ■ 

1  o^  Br       Ll,    i          \  i,     ;                 to 

'      '  i  '  '         '        !       ;  I        i,    br_i  ngs   th  Ls    p    i 

horn  I 

i         ;  bhe  un( 

distril        i  '       :  j  fie 

' '      '       '  '  '•     I  .  '     ' 


lp  - 


the   exp  b i on  of  ' 

b  h  e  ]  ■     |  • 

Lt    of  r~ 

;  :]  oping  coi 

to    ( 
Lf    b] 
bli        '  ; 

eci         '  -! ) 

m  01  dii   '      '  on  [i  □ 
plor  the  \ 

intolerable 

d'  '  ould 

be  one  that  ben  d  exclusively  the 
eco    '       and  illy  advanced 

nations. "60 

I  the  need  to  adopt  p     i  and 
urn  la  to  delim:      '  under  tb 

wat«  Pi  .      to  j     I      brate  estab         c  I  an  equitable 
leg  3  i    me  on  the  sea-bed  1  ;        ' I  s  of  nat:  i 
,!'"■     ctii     Such  pre  Lsion    s  necessary  for  easy  verij 
:<  a  and  control,  therefore,  the  "geomorphic  concept"  of 
bl   i    i     al  shelf  could  not  provid   the  only  basis  f. 
clef:   '    i  of  the  area  for  the  exe\  '  i  of  natj    I 
t;       .      i;ed  that  the  princ:     of  the  Geneva  ; 
on  :  ■       '      I  ,  '   !  as  "n  '  i  i 

force  ;   I  of  the  right-  bs  of  econoi  L<  •         i 

ar' ';     :    :  :     Lty  of  1  ;i  be  c<   :  Lered.6 ' 

Cn  January  1969,  Brazil,  Argentina,  Coli 
sent  observers  to  a  meel ■ '   ;    P<     1  bween  Chile, 
pu.   Dj      '     i  ore  ci  >        i   c;   r  but 
bb  ,      a   Lly  cone  ■     I  i 

I  :  I  '      I  c  r  i 


i    Lai  sea  r  The  cc 


'  on  to  ha\  ■  s  ■  oup  of  gu  t?:  st  03 

62 
three  parti cipanl        I  i. 

Braz  i  1  '  :  ■   to  12  m:  ] 

on  April  25,  1969,  Uprj  1  28,  1969. 6   No 

re;      or  Juridical  b;  Led 

decr< 

Shortly  afte       '  Lie  claim,  la 

neighbor,  [    nay,  als<    I      its  clad    :  12  miles. 
The  preamble  to  it.  d  I  '  '     of 

each  state  to  set  its  t<  rr:  boria]    I  ,  up  to  1 

at>]  e  1  ;  Lnto  account  "g  ' 

"biological         -     I  I  -   bhe  ei  0    '  :  s  people 

f 
and  its  s  ■       -  '  ,     and  d<  '  .  bo 

state  that  Uruguay  had  rej   I   LI3  s  Lie  ru] 

which  it  considered  compatible  with  the  Ter       LI 

v  Ltion.   0   Lr  prior  law  of  21,  1963,  fixed  a 

66 
territorial  sea  and  6  <   i  a  c    Lguous  zoi 

decree  concluded,  1      ,  '  I  •  t  from  196^  to  the  present, 

i  1  "  :     '  "    1  ■   1         ■     ■         .  ■   1  •   ,  ! 

bo  b   rule  1     territorial  sea  of  bwelve  maritim    ' I      :  ' 
Thus  Ln      1            concluded      •      :         orial 

the  proper  1:  Lt   The:,,        .       stat 

for   I      to  be  bo  futu  ce  pro^  j  ' 
■  be  necc    -  ,  1      '    ex1    :  ■   of  bhe  berri    :  ■  '! 

"        ;      bo     Lie  ] 
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68 

Law  and  tl:  of  na     il  so\  So 

seven  mouths  late:<  '        luded  that  public 

inter-national  law  or  their  nat '  '   ty  requirements 

had  changed  because  they  enlarged  t] 

69 

claim  to  200     o  in 

B.   The      LI: 

Decree-haw  of  Mai        I   :  '° 

On  March  26,  1970,  Brazil  p  present 

te   Lti  '  '      ea  cl;  '      Lch  :      subject  of  inq 

Ls  th(  '    The  Decree-Lai 
:  I   juridical  bases  f  ■   I  ] 

tive  articles,  all  of  wh:i        be  d:     ;ed  s< 

':    Preamb] 

The   Preamble    stai         ■        follow 

"WHEREAS: 

The  s    al  iin         i      |        jn 
maintai]  '    bhe  productivity  of  the  liv:i 
resources  of  the  sea  areas  ad.'       bo 
the:  c   ci   I  s  is  recog]  '  mat: 

]  aw; 

Such  '  I   -est  can  be  effectively  protect 

onl;y  b;  bhe  execise  of  I    sove: 

inhe     i   the  concept  of  I 

All  States  have  the  compel 

the  i  ■  I  i   Ltori;         bhi   reaso 

]  i  ; bs,  taking  '     acco  1, 

geological,  and  biolog 

as  bl 

security  . »  /I 

'      !   '    i 
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a  co<  stal  state  has  a  legits      co       Lon  of  i      es 
inte:   '  in  the  adjace]  -,nd.  pa 

that  :    conservation  int.  pr0p,   L;  protect- 

by  the  sovereign  powers  exercisab]   in  a  t    Ltor:  ]  sea. 

ph  is  the  : 
a  >  '■   :  ^  '  at  of  the  unilateral        ,   :  ;  at    '  of:   b]  ir 
territorial  sea  limits.   The.:  para,      i        [ally  1 

•  s  principle  2,  Part  7\  of  the  Princip]         "  0  on 
I ■'■      J-u  ;dical  R«  i     r  the  Sea,  ado]   I  February  3,  19 
by  the  Council  of  Ju  Lst   Ln  Mexico  City.72         j_m 
"  '  '''"'  ion  i:t  :      princip]  .  ,,    -  , 

by  a  vote  of  J',    ■],,   y       ,  }  i  .   ;     ,     United  St;    ),  and 
5  abstention:      The  third  pa] 
sa:"   '   '     '         ed  by  Uruguay  in  :  of  May  1969. ?4 

Art,ij  L  ]    The  '    '    '  |  ■    |  ,  . 
and  I 

Article  1  states  a  terr:I    i  il  sea  claim  of  200  n   I  - 

cal  '  ;  ,;'   -1  !  bread:     asured  fro]      ]  .  0f  t 

:    '    ' '       '    cole  ■     aph 
1  '   '  '      '  '  :  i   i    L;  :  es  to  the  d    i  ,  ,       j     \    L. 
lines.   ] 

'.-'  ,    p] 

1  '  or  p  i ons,    o  a 

1  oj     i  slands   exi  sts   a]  oni     b] 

;      :  ' '       '  '  '  I  '    i  od 

oi    s1  Li]  | 

3°    '  ■  '    LtS   fo 

■     I 
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The   n-        Leal   chart   pro]      Igateo      ,     bhe   Brazil:! 

subsequent   to  this  dec,       u  licates  that   the 
200-mile   territorial    sea   cl     ' 
po  '    ns   of  Atol   Das  Rocas,    lib  ,  De  Noro 

rtin  Vax,   Trind,  i  Ldos  de  Pedro   ■     !       Paulo.77 

Inclusion  of  these   is]  in  a  co      •   LU0US  i 

ial   sea  extending  approxi]  L;  ,     across  the  Atl        i 

Oco' "   t0  th  'ican  continent.78     Appendix  A  is   a   copy   of 

a  portion  of  t  Llian  chart. 

i  '  :  -    I  'I1;,  ;        a<  I 

j  i  bsoj  i    o 

Bra  ;  !  '       '  its  sove,  •    ,.         •  c   space  ab0 

1  °  ter]  ;'   l     '        »ell  as  to  the  bed  and  subsoil  bel. 

79 
the  sea.    The  only  refe:  g     or)  in  the  de(. 

ls    'JS  c°:  '  '     in  a:    •   4  wMc]  ,}iat  , 

Braz:i  '  Lan  GoA     ont  will  r  ,    be  research  a  cploration 

acti  ':    •>    and  P'     ;Ph  3  of  article  4,  which  speed 

1  -imes  '             L  exploa      in  the  te   i  Lai  seo 

be  d(  '  :     b;  '  agr         Q  |  L]  dple  on  a 

reciprocol  b<  d   80 

This  article  recognizes  th.   \       innocent  p 

C'  «       '   '     '   !  '     '  ^       ies   i]     '  '  ■        ,    :.  .    ,  •., 

Pi 

;  Ph   1,    thereof      ,  iim0c 

u...th         ■■  ,.     ,     ; 


exerf';        of  other    bhar  those   connected  with 

i     ligation  and  withoi  other  than  those   incidc  to 

op 

navigation. " 

Paragraph  2  requires  that  all  ^  i  with 

Bra  ,ilii       lation  der? 

and  sec  '        •      vent  pollution  of  the  s 

harm  to  the  :       ounces.8  bhe  most  sign"     tit 

implement:  ,  iSSU(  Llian  Natio] 

Nuclear  Er     Commission  (C  i.   ,        Llie 

uso  oi  >  "bays  a]  Lai  waters  by  nuclei 

P(l-  :       '       CNEE  has  the  si  u  ^    il  for, 

"Est'  -    i    safi  '  ,      I       and 
standards  concerning  the  use  of  rad i 
tion  and  nuc  I  i  |  ,  tho; 

re1  '  ;  S  to  the  installation  and 
operation  of  establish] 
nuc 1 f  '   :  :   La]  or  ut i 1 i z i  ng  nuc 1 c 
energy  and  its  applications,  i 
ch       that  the  above -mention* 
regulations  and  ;  ;        are  observed, "85 

The  reb         '  I  ,  1;  to  all  reque        ,  \       ranee 

to  terri"to  L«  i      rs  and  use  of  ports  and  bays  by  nuclear 

86 

powered  ships,   but  :    .  i  dished  for  clearance 

authc,i  '    '    '        ly  do  not  apply  to  ships  <       8?  A 
pollution  control  measure  included  in  this        don  stated 

the  gov  c         the  co, 
that  the  ve;     would  not  dispose  oj         i  Lle 

in  I        '  '    1    •  88 
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Government   wil]    issu  ;i   neCl  ._.   fop  re. 

sons   of   security   ,     i  be   ob  !    i  ;.■    ".■  11C1 

other   ships   of   fo:     i  "89 

.'  etiele  4.      i 

]  ■  sj  ■■  rch    ■ 

-A«   indicated  by  the   title   or    bhis    .  ction,   Art 

l]    '•  !  '  '         '  '  :  '         '  'ishing 

keep:!  ng  al  ut:  'ion  and   co  ation   of   the   living 

resources   of  the  Lai    sea  in    mind,    ;  11   as    ceg\   L; 

r<  :  ea]         and  '  ; .  Lvil 

a.    .Fist  Let:  ■, J     ; 

Paragraph  1   indicat<       bh    b   zi  bablished 

in  which   only  B:       Llian  Is  ma;      I  i  Paragraph  2      - 

on  to  i      zones   left   open   to   fishin  : 

vess    'i   . ,    I  i  i      p        ;  ;  L;  I  sels   a: 

regis!--        :    and    autho    ■    od    to   fish,    and    t]  he  ve:  must 

resp     ''  Lli;       i        Llation       li:  le   so   f:i  i  h  i  n.g.^°     There  w 

subst;       '     !    .      La;     on  the  pa:  '     o  ' 

■i  :     d    Limit:         bhe   exclu:  ;         fishing  ad    the   i  ■      I 

conditio         for  fo:  i   L|  ;n    .  L  fishinj  i  c:    did, 

1111      ■  ■  '  ■>     r         >  '       '     omised  r  ,      L<  bo  ,.    decree   on  I  ■       h    29,    1971.91 

regul;     Lons   alio      only  n  I  |      to  fish 

the   :    i     c  100  mi]  b]       b         Li       La]      .   a    arou 

:  s]        L  as  well   j       b]         .        :         bal   sho:     s.  I    i 

.        ;         in  the   outer   zo,  '         I  i  i  on 

b]     I    o]    ,     i     b:  o  i    L  fish:  I  s   i  ■■...■    :     |  I   '; 


and   °    '      '    '  '         resou  ■  bottoj 

of   tli-   Braz:         a  1  it  or:  C"C^ 

Fo]     :  '<     e !  za- 

b '  or  a  1  ; 

cc     I     '  i  ;  95 

The   typ        o     permissib]  C:  s]  :  ■;;;    p]  and  '    to 

be  util:  ar      i  i       I  j  96     g  utho- 

'•;  ' ■■■■■'<  '<  •  Lid  until   re  ;:  ;  on  fees 

97 

f"       I      '         '  ''  are   the  of  US 

98 
5500  '  :   open     i  Lon    b<       is   equivalent    I  :         net 

ton  of   t]  ssel '  "° 

The   requests   for    E*ish:i 
sponsor-,  tiip  <       ;     "reliable     Brazil:  an    legal   <  '     which 

will   j  :  i        I    .-:,  d  financia]  Lbi] :  t^  I 

act:  v  Lties   of  the    .  a.100     Tbj     i 

v i d      documi    i '  i    of   th      :  ;  |    ■         crew 

plus   the    equ:  b ,    roul  to  be    employed. 

There  mui  b    «   Lso  be    space   on  board   the  vessel   for  Brazi]  L; 
official;     shou]         I     .. 
activities.      ' 

The   fo  '                     :          'tain1!     i                Lbilit;      i     -lud.es 

i  b:  i  i  ■  :  I  i ,  n   of  :          Lli;       sailin 

'    ;    Co:     '  '     ■          I  i     .     ■  ,    |    i                 ;  .               ■  :       ,          ;  . 

i  ■     up  i  h             .   !.  '        ;  to   f: 

1     '     i     |    ■ '  '  i  '      ■  ,    at:  Lizat:               only  1                       '                '  '■  ■  id  ■ 


and   equipment,    pin; 

u 

in  the   i  ■  I       3. 

Sanctions  impo;     d  f 
regu]     '  are  j  i  b;  i 

Whi.  b.  inc]  Lm;  tier  equi 

cargo,   plus  ]  Lng  the   captain  crd  .  ; 

The  vessel  ,  0   subject   to  fines 

i-mar?    '    i  :  ■ 

contr.   I     i       I  .       b    rritorial   1     ' 

1( 
°f    bh      i..-     ,.     '  in   ca]    ■   ;    g    ,,.  b    |     •       ,  U3     .  , 

noi      :    :'         '  :       :     '       '       '  '-■  '                   ■     nil     ^  ,    seve      c 

and    l    °  '                                        Ly  dispatched  to  b      i 

P(''  "  ;           '  ;                       '  Ion  of    ;          fish: 

'      :    '  '   '      '  :-  ]       all   c    ptaini 

in§    ;    s       '  bional   merely 

duty  to   report;  foreign   fi                                     ;                           ■ 

i     1  '  07 

Id    <  ■    ,    ■  ;     :  Limii 

"       '  date    of  1 

bed    i]    '  .;         reporl  d     , 

b;     Br'     ;  ;         ''    :      :  '  appare  rtly   b 

am     '     1,  a  ,  .  . 

bhat   a-E        Llian  1  j       ' 

!  ,     of   seven  U  ,        ■         '  , 


ou1     o      bh.     .  L<   I    seas. 

Ui-    "'"    ■        '  '""     ;  he   con- 

-"''■  o  ook  plj  L09 

In  the   first  J  ;  ;  , 

16  boats   in    i  |  ;   100 

i  tore.  ^    of  these  bo;  d   to   .; 

bional  w<  ,     ■  a   by  ..         :  ^    ]  io 

The  Brazilian  T,       j  i  , 
that  an  alternai 
int   national  agreement  on   the  b;  i        Lprocit;  11] 

and  Trin:     and  Tot  d  ' 

int.  <       \    in  negotiate  ;  CQn_ 

f(  "        -e  set:    Led  for  July  1971.112 

b.  Research  and  explor  I  Lon  ,   '     Ltd 

0f  lhe   '  have,  apparer 

■l; "  '     '   :       issued  gove   i 

''  '  '  <   activities  in  the  1        L,   ,      Th<  basic  Dec 

!     ■   ,  ]  '         ■  '    for  inte: 

b    i  gimes  f,   .    arch  and  expl,   '  i    ,   ;        }       Ls  . 


i  OEE   IV 
INT] 


11  fhe  del  "  ■  | 

intei  •  ■     i  ; 

i>e   dep  the 

lie   co  ssed 

i  ;|    '  ;  '     ;pal   law.  •       is 

true  t)i  is 

ne>  lateral    ;  ct ,    I  ,se 

0:1   '  '  State  Lt   to 

™  3 b,  the  validity 

delimit  at  io]  to  oi 

dep.  ad  i  upon  l.   law."    X 

>'     I   i      '         '  j      :       : 

InJ  bj  i  i  '  : 

Article   3   of  the  T-  ci  Ltorial  Sea  Con 
1  "    :     :         !  1    baseline   fo:  i    i  l  of  1  h 

;     :  !  :      the   low-water   ]  i         ,-         ,     | 

1     lked  off   on  °yv]     '<     '     I  irge   scale   charts  i 
the   co     i1     1  State.'  For   c«       '     line  : 

normal    siti     '  Lo  l.     '  I       ',    0f  tJ 

i    i    '       't  : 

"1-   ]      ]         ' ; '  '  ■  ; i      co      '     i 

indent od   or  cut   into,    o      i  ;■     • 

"  mediate  vie:     '  '  y,    the  of  til 

join:  [ate  po-i 

b  '  '        ■  I         baseli  ae    E" 

I         ;  ; 
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"' 

2c  'J 'he  d    '  ,  base' 

b  to  •  iable  e  t<  ' 

i on  of  t i 

CO 

thi  I      must  be 

1;      ed  to  the  land  doi     bo  be 

nal 
waters,  "116 

i  ■'    w  of  the  nai     of  t'! 

>  ;  '    :        Conve  b: 

on  !  '   '       bays  <    ■  ]  :  ■   ,   :  .        a  i  :  i     ]  .  ,   .  j 

"If  i  y  into  the  ! 

i  '  e  baseline     I  I  be  a.s  aero. 

the  mouth  of  the  rj 

the  L<   bi«  i  I  !  b     '  ''.■■ 

not  ;  1 1   .'  i  i   '  :,  i  i   b]      but  : 

th      ]  i  i     i     b    s  many  ou1  Let;         I]  ;  mouth,  ma;    1 

<         act    ri  zed   as   an  i  .        '      ■     p0s:  '  b]       i  ;  I  i       ,     bhe 

T    rrito    '  a]    Sea  Co  i      L  ]  Ls:  on  B 

P    i  : 

"2. ^ . . .a  1     ,     i       a   wel] 
I ■■  I  '    >n  whose   penetration    ' 
P  I  ;  '     bh   of    i 

■       ;       co        ' m   landlocked   i 
constj but*    d ore    bhan   a    i  i    1 1 

:         coasl  "   [dentation  sh; 

!  c,   be  regarded  as   a  b 

sits;  '  : ; 

1  .     b]     :.    of  t  '       '       i 

\  I    i  I  |  ;       •      | 

that   j  . ' on. 

J,    Fo      i  : 

the  of  an  2  i 

lying  between 

i 
and   a   line    •]-'  I    1       1 


e  points, 
because   of  the  presence    oj     is] 
an  indentation  ha  th , 

b]       ;     mi-cin   I 

a  line   as   lo  s  the   sum.  tot  tie 

bhs   oi 

Islam 
'  aclud( 

th>  .        sre  pant    of  tj 
;      :   indf 

;i  ;l  '  :    '  '    ■  ' .  I  ;. 

;         ;  ;  Lcat:         of  the  pr<     '  ■  '  Lted  abo 

to  "the    !         '  ;  depends  upc  Lsio 

con    I  Ltute   c      '  y  internation;        U 

2 .    Int  I  <     |  | 

a.    'i  I 

Tb      |  '    for  tb  ■   :    I    ;  '  '  |  i  i 

as  the  '  -   i  ban.  Li]    ,y  the  Territo  i    Sea  C      Lon 

no  doubt  i    bb   fact  that  the  1(  had  b 

by  mc  !  ;        lor  to  the  Co  d 

Prepatory  Committee  to    bl       1930   Eagu      C 

bbe   ]  mar!  ;  bi     p   o]       ■   I    for  a  g<  i     i  !  ' 

The   Int*  ,al   Co  u  I     i       Ji  L  this  pr,  ctice 

in  its  decisio      i       b]      Fj  i  [1  d: 

"0  tie   Court  b  Lculty 

thai     Co      I  ose   of  ]  '  i 

breadth  of  i         I       i  i  I  0]  Lai   sea,    j  I 

*  al      -   i     i  ]       o      I  q  bi  I  i  i  ■  □    I 

bii     s,   which  has  |     i     i     :  i      |  ;ed 

1  p] 

rior  to  the   1(         i  ;e,    the   ]  at. 


■    ;--. 


c:  i nion  that    "ace  | 

:         :  ■  I    eitb 

t]  '      '  !       :   alo]  !     or. , . "  (Artie]  i 

cil  '  As  not' 

:     '     :       .    "the  Ti       '         -  Sea  Convent:         d  opt   th 

no:       ]    bas<   I  i        reco:  |    | 

IP? 

C01 

1  '  evolution  : 

qui  I  il,    as,    j  n    b  i  | 

Court,    it    i  criteri  j  ble  to  the   co 

Stf  '        '    "' 

b,    >  i  i     '  Les 

In  the  Fii         Les  '  i        v    ■;  S!  , 

re]  at i    I    bo    b]  i     oner  in  - 

After  disci!     i  ,     bhe  hig]   L;      i  ^  ]  ,  ,  ian 

'  '       '  :  Le  ecu    '  bed: 

"wl  g    i         l    is  di  ;  ,  ut 

i :     b]    t   of  J 

'  red  1,  ;o 

sue  :  :  :  |  ■       .  ]  ,  , 

of    :     i     c<       |     |  ; 

qii(     '  ;  Lin     b   com  i     '  i 

bhe   lo 
c  in  only  be   <  a 

geo      brie   co  bj  | 

circi       '  .     I  I    . 

put   fo 
a  r    ''  '  '         co      b   Id  ae  to 

1 :  :     :  can 

... 

"'  a  i  .  :     i    ,  •     !  :.    j  ,,   <;    :.  Lj  i         ; 

;'    '         '   i       :  a  whole, 

bhe   applicatd  ■  : 


Nor   can    on  fco 

rule   the  ve: 
wo  ■:  Led  b;y 

coast.      The  aid.  d ; 

"the   i  '        i.  .  ..The         i       Lpl<     th    b    I  tie 

belt   of 

bion   of  the   co 
'<  '  '      to   fix  certa: 

va]  or  i  i  .  Lj     Ltatj 

e-1  .The  Con: 

confine     Li  a1     i  : 

that ,    i □    i  to   ap 

s  es  have   deemed  it  ry 

bo    fo  i  i  '        I  I  "       l  |  '  L0£ 

and    i  bhey  h  ncouni 

o"bj         i  '  :  by   o1 

Lod  co] 
appropriate  points   o:  low-  .     ' 

ma i  draw: 

them.      ThJ  i       in 

the   case   of  we i I  but 

cases   of  minor   cu         I   .res   of    I 
co;:;.:,    Lin      w]     i       i  solely   a 

qu      '  i  on  of  givin  ;  I  '  ,rm  to   th 

belt   of   territt     Lai  wai 

'!   "l:;   the    si ■'     ;  :  i:<<     method  had  been    adopted  1 

st:  :      :      '  '       '  i-on  pri'        bo   the   195]    decision  on 

I   ■      c<     e   of  Nor   ay,      ]         Co  1        pecij 

"b;y    bin     co      b   for  d<  berm:     '  Lity    c  specif 

base-1 Ln      .-  i      d  by  Sir  G  /  I 

b   base-lines  must: 

"(1)  I  '   '        neral  d i 

coast;  (?)    only  enclose 

poi  char-;  I    of  i 

(3)  lie  ':i  at 
and  (4)  be  moderate 
d:r     !   '  '    ■    'able  manner.  "12 

i    considers  t 
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1?6 
of  the  ti 

The   Int  I  ...  ,   ^^ 

Court's   Judgment    o  ing  of  basel: 

the   lavj   i]     <  I  I       b,    and    >  5   of   its   1956  d 

]  27 
Wi  ■  i   i  i    :  the   ,         i  Lent  c  Tin     ]  i  I 

f  -ike  mor<  -ds 

1  po 

than  contained  L]  I  se    but  these 

w«  i  i  di  :  i  '■    '  □  ',    I  i  c  I  (  ;:  of  bhe     '         a  Con  i  □ 

129 
t  1 1      p  1 1 1  I    oppos:  ,  nch 

■   :    Si  Lei  Union  who  believed  that  th       pt  to  s< 

Lmum  ]   ,  I  ]  I      sing]    braight  ]        arbi 1 

and  did  no  b  i   I     co   I    i       suf f icieni 

c.  R:   ts 

Rega      Lng  customary  internatii        !     i  Id       ble  to 

th      /     ■  .on    ! ;    ■         I  '  i       i  : ;   co        Co      '       '   i      i  '    the 

1930  Hague   Conf  pect   to  rive:  I 

b     it   :  :'  th      1  i  ,         I  i    :  .  >  an  c  appl:  ■     ble 

to  "l  ■  ys      ,    ■•!,;■  ^  i:;   (,;■ 

I    bi  bio]     I     \         Conmi'  ssion  s;        '     Lei     I  i  ;     bhe  river 

'  '   I      7    (Bays)   i  '  Th 

1  I  1  :    dele:  '  '  13   on 

1       '  .     :  L1     i         ^        I  '  i    b    '  i 

">  ■  b  was,    or  1         d:  bei       en  ;        i  I  ;   i    i 

i     1  arii         r  1      '         '    i  ■     I  ' /)J 

Th      :     i  '        '  Lso  I     ' 


ph  on  the  basic  that   the  t  '  ;  '     ; 

ou1     |  '  se   legal    or  geo^  i  Lonall; 

the  United  States   com  '  I  b       I  '/ 

!    apply'     ,         unnec  a:  3    mi;   Le;    Ling   ^'^     Des 

bhe  ]  :.     and  Unit-       !  propo;  st 

C    omittee   i  j cle   13  I  .     bhe 

i 
Co  Le  The    vote    on    I  '  y"    | 

dra  I  '     i  e   13   at   the  I  37 

i  1     I   ivor,    20   ■  ,      '       I       w±1  h  17   absl 

:  is  not    adopted.      A:     '  13,    an   adopted 

I  ,     I  ■■■     C  ence   and  included  in    I         '  '   ;       "     ;    Sea 
Convenl  '           I            Core,   ]    ide  no   specific   ]  '     i 

'  ] ■         1  hi  I    not   flow  d i  I         sea. 

In  1961,   Un  '  j         ■       ,  .  ,:    bo   a    joini 

dec"'         bion  to   -     tabl:  i       :         ]  i  of  tb      E  i  0   de   Is 

II  ba,    j       :ng  the  baseline  to  measure    : 

157 
a-  ed  States   and  the 

1     :       1  lands  pre  '       I      '    1        '  |  1     |  •         \  [on 

t         '  1     '  '  .     .  i   l1  1  mat  ion;  ]     <  ■       ■         bl  at    /  ■  '  '  1   :  •      I 

"    I     apply  Li     I   I     Us..1  G    e  United   S1 

note   expr      :  i  |     t  \ 

to  rivers   floi  '    ,  I  I3    i    •  .■     bb      sea,    i         -        i    1 

i       I      to  tli  ■  ]  Li       flow;     i     ' 

a  bay."  vy 


1  '  }  '    '  I  ;  :  !         •      :  j  |    |  | 

i        ]  nte:    La    ; 

Thi     !  .  .  ■  Lor]    L,  , 

;,,;i;  ;         '      '  irge   scale   state  p<       i  Lon 

l]  LnS  an;  '  :  >f  the  ti  La] 

Sl  '  '  :'s  P^o    •    '  so  little   co]  :       '     Lts 

Lable. 

''          '  ;''    ;  '  '        ■     entends  be;            i         ^    ad  and    i              ,.] 

wat.  pi     to  a  belt   of   sea  adj-                             coai                 ^    ;■ 

described  «  s    blie  territo    i     !              '                                ,       ^      , 

t]       outer  limit    o  '             berri         i                               ,     , 

P°int    (  :    '  Ls  the   j    .        .   Lstanc     I  ^  o      i         .       ■    si     pod 

f       :         i  :           ■       bhe   b,           ti  of  1         :         i         Lai   i          l 

An  island  is  defined    ai     •     "]     I         ]    ,      ;.                                 (.    ,  -, 

SV'  '  ':    b-     '     :  '      '  '         '  or   at  '  idec"V 

'<  '      '  i  ]       :  's  territo:  La]    s   .     i  ;       : 

.    !  h      conti]       I     '     i  '  '^ 

2..      ]  ol  j  om 

T]  '        :  been  no   jud  Lcd  i     [,         ,  ,  ;  ng 

the   lei        Lty  of  a  State's   c]    i       :  : 

11  :     :         :  '    ■        ..    '  •,   the  ]  h       c<    ■ 

f       I     '       ;  cincip]         bo   consider  in    ■  i        L]    by# 

1     :       '     '    '     ■  b    b    f,     '       i„   foil..  •         p    ,,  ,  ,,  pl,   3. 
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:  '         i  ■  ■   ^   .  h   i  "i 

(i;  "  '  '  "  "d  nl  '   ;  of  develo]       deb  has  b<    b     bject 
of  i  :  '  '  ■-    '    For  the  pur; 

co     :   recal]  ,   I  ;, 

;        ;  !  1793,  Sec   '   .     State  Tl 

''  '   '    '   to  t]  Mini  si     I        ,nd, 

co        upon  the  a  ■  e  at  the  tinn 

Mr.  Jefj 

f:  i  :  bance  cla:   I      b        '  -  .     0  '  a  <        LI, 

;  '     1  '        1  LI3    C       :   Ld  L  to   1        1  S  I-  . 

advised  thai  ident  had  direct  1  i        , 

or  three    geo        phica]       '  ^  e   con,  ■ 

as   subject   to  t]  Ltor:  teci  :     bb      Uniti  bes, 

po:1  ''  '  '       '     :     !       '        ;        ;   no    ;  I  a1  La:  I  ,  e   could 

be  no   oppo    L1      >n  to   such  a  cla:       '  900,    20 

states   (  I         Lng  1  ,W]      g:i  |         j         \     \  \ 

adopted   oi    ac]      ,    I  '    ,  mile   or      0,  ,       ■      ^6 

]|1  ■     ]  '•     '  ,    v/ho   1  i    ■   ;  of  the  li:  ' 

dele:  at:      l  to  i  tie   1958  G<  C  {       0f    bb 

1        •    h    ;     the   opinion  th  bhree^     Lie   or  oj 

1  '    '   -         '  ■    '  '•     ;  i''     '     '  '  .      :  '  '  '    1<       1        1    DO 

"bee;  0      i  :       consent    of  virl  a]  I    co; 

<  i  ■  ;    •  ;  '  i  • .      Se  7eral  Di  .     i  ! 

:  :  '  '  •  I    00 

to    1930       ]  i  Hi  (  ;  i!: 


nu  L<   i  L1      vigo]    I       Ld  "by  coastal  po\     so 
bhat  I  I  bions  oi"  expanded  territ 

O'urisd:  bii  !,  p     •  Led  fo  Mai 

period  of  time.   " 

1   1930  I       ue  Con "  1  n         j         Ltb 
'  ;   '  '    i-al  s<     While  1        ce 

0  "-'"..'■'  a  l:  c  ;  Lming  more  than  a  1        Le  terri 
toria]  :        ,       erence  convened,  aj 

not  peached  on  a  p       '  |   breadt]  j    [a] 

sea      The  disagreement  revolved  around  bh<  in  !  b  ace 
of  so    □  '  i     upon  t]   :       Lie  1:  Lt       others 
de';;  '  ed  contig  lous  zones  and  I  h  ;      ,   j   ,  C0Uni  " 

1  '■■  '     '    d  upon  a  fou:   i  I   I  i  ,     1  ;  ,  borica 

1 5  3 
claims.  Mr.    Hi  inzen    Li       '    I  j     Lor    bl         ;  '    ,  a] 

of  G-reat   Brj  bain  and   a  f.       oi  bo  Lze 

contiguous   zones   and  tb      Scs    Ld:         i    n   hist  rica]    c 

to  f<  ;  {  '<    bhe  j  1  unary  :  Q  for    I  of 

1      :   Confe  '152  '  t   or  not, 

:i  '     i     readily  appa:       b  1  I         |  Lssil  Limi 

ts       '  :  orial   sea   could    have  been    :  ■  i     '  ed  to  no  I 

1     miles   if  1  '       i      Lej     bions   so  .        :  L,    ina  i  .  L<  :     as    bi    nit: 

oJ    bb      thirty-eight    i  3  would  ae 

b     ■  LL       plus   an  adjacent    zon  Lies; 

'  ed  6    '  '  !  ■  '  LI. 

zone.153  D  ,  (t    state    .,       p       ;  M  .■ 
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kl   j   '      ^  12  m:  I  1909. 1^  Afti  ] 

to  ir'       '      ag]      b  of  a  pe:  '               or  the 

territorial  sea  b<  -parent,  the  C<          adopted  ■ 

resolution  reque;  '  ,    of  the 

bpi   :  the  L     :  of  Nat: 

a  new  conference  on  qu<  I  b     Lth  the  t 

:  :  t  a  . 

Fo]  :i  f"  1  -ice   a 

number   of   states  I  1       Lslat: 

ba       Lth    of    b]  '         '     :  Lie    b< 

sea  claim  ra  i   d  an  unexpected  bv  bio       the: 

Pr-  sidi  n1  of  the  United.  Si  -  I    i   ;    1  ,    0f  bhe  ' 

Pro  '    bion".   T    '  ■      ^  ,  0cl<       '      ■  1    L;  two 

:   proclamations  is;     on  Sept     •  28,  194-5,  r 

United  States  jn  -i   !  Lctional  claims  beyond  the  3"  '  s  of  h 

territorial  sea.   1  •    pr   I     i        1  i  a  a  "co 

zon    i  a  those  ;      .  :  ;     j 

of   tlK     I     "  bed  S1  i  b         h         '       :  "       '  bivities  I 

in  the   i  be   develop  i       ained   on   a   subst;     I  i 

i        '     .  The   o1  i     oclamatj         '    70]  i     d  a  <  to 

D1      ;       '       "      1    '      :r  resou]     1  :     of   tb 

st  I  ■    i  I   ;   '  Location  f<        L,  i   I  '   ,  ■   | 

stated,  "...  the  Govern     oJ  :he  United  ; 

:      '      !         of  bhe  subsoil  a]  >  ,        ,  '  bhe 

1   ''  '  '   '  '  '  she]  M     bh  1  ■  but  <■         i       bo 


■      ,6  - 


th      U    ' '  ,    subj  its   ■      : 

I 
control,,"  Both  proc]  i  that    b] 

character   of  ;     ■       in  th      i  Ejected    a:  the  ri 

bo      cee   and  uni]  i         Lon  were  not   affected  by  1 

claTil  Th  d  St-  a  li     'Led    conser- 

-■'  :  '    '  0    c  I  ■  propri       ■     ,     , 

he,        I   the  t         '  Other  go 

made  no  prot      '  Truru 

Continental  Shelf,  L1  i  included 

i -   the   1958  Contd  i  '      C  .    I60 

Unilateral    jurisdictional    c]  dms   ex  ' 

after  the  t  :      ,clama1  '  (        Lst;  L  Scott   cai 

gorize    I  ta      subsequent    m  oc]  i     ■  bi  ons    i 
the   fj  c    I         oup  b<  "  ■  iy  concc  '  | 

fj  she  ri  es   such    ,  s    |  L  and  o;     '        .    I  b      i 

appeared  concerned  w:   ;h  mineral  oil; 

a  i  I    the   third  g:  oi  I     '  I  bo   the    c         ' 

sh  i.d  to  the  use   of    bh  above   it.] 

'les   of   j      "     Lictj         'I    c 'I;  '         po] 
T]  !  bion  i     I  i  :  |        i   i  •     i  ,  on 

th'     '  bhe  Sea  a:  i   follow: 

Mexico,    a  mo    bh.  | 

Pro    La     itio    ,    c]  <  i  m    3    :  ;         ontj         I  .  |    to  i 

200        i     •     Lsi  '     ■     3    ;   LI  natural  bing  i 

''   ';  '  b  be;  b]  La:  Uni  b   d    S1 
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in    ■   :  :  it  el:  ;      '  '   to  tfc 

t]   '  '      '  °£    [^'  shelf.   The  Mexican  decree  als. 

clai]   '  '  '    t0  establish,  supei  "   ,  utilize  and 

control  closed  ,   the  high  : 

V3  I 

b-  ''      :'ia,  after  stating  the  rd 
nation  to  consider  ;.       ;       nt  of       ■ 

i  s  and  the  adjacent  co  shelf 

i  Ld  citing  the  :  •         ^      i|7 

declaration  ■       j  ]  •      •  ,  clai  ied 

sover  Lgnt;  «  b:     pj     Lneni        <   ■:.; 

ni  it  'i  !  '  '    withoui  [gatj  ,  163 

c.  Chile,  cit<   I    ^  I  •    ,   bhe  United  ! 
Mexico  and  Arg<  :  i    ■   ;  p  ,.  i,-,:     ,  , 

contj    '  al  shelf  adj     '  bo  1    .        '        ,  : 
coasts,  rei         ,   ;    depth  of  the  sea,  inc] 
;   :    '  '  :  b   shelf.   Ch:  i   ■  I  so  cl< 

sov'  '     ]  '     '     '  \!   ont  to  it  co;  '  bo 

P  '1   :  i  '   i  sources  on,   i  '   □  • 
1   'ecia]  L3  ;  "1  1  ;  i  S]   i    an  '     I      ,  b:  \  i  ;j  es 
j  0t'  '  :      '     trol  .  '  d  200 

]';  '    :  '    '    c    !    D  .     ,     bions  (   , 
i  b  ■  ,  1  bhat  tl  1   . 

were]    ■    .  1    1        l 
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a.  Pi  ■  i 

other  claims  i  '     above  as  au     Lty  u] 

la1   o   the  right  to  |  .       !  ,n.  ] 

j      ction  over  ■  the  su' 

:         well  as  ov<  -•  th 

3  :  d jacent  :     Ln  th 

1  '     '  ■     \  ourceE  t 

and  thenceforth  d<        sever  ; 

'      :    I  :  to  bhe  exl    '          y  to  r<   i  ■  i 

Proi  '  ,         '         '  '  ,;>  utd  '           I  I     lources  found    ■  ad 

below  the  v/a:  I   its  oj                  j    0f  bb 

r                            '  ;rc  estab] 

coast.   This  c'l  ;  also  acl                           ,m 
of  n  i ;  ;  Mono   ^ 

e.  Saud      '    '      ,;   j     |  ,,1 
ove:  '         i  and  se;  1  d  i  o  bb   I    '    Gulf  contii  , 

to  :lts  ('  :  si     Freedom  of  n;  '  it  ion  i     ot  to  be  impeded."1 

f.  Costa  Eit  1  so     Lgnt;  over  the  adjace] 
continental  an-":  i  I         ,             |  ,th,  proc]  '  -d 

i'ts  :r0   i    '  i  I  i  n1  |    ,      :            ;   .  .  8  ,  .   ;  :  .  |  , 

:ii :  b  d  a  prot  ■  L.  out  to  200   ' 

JO :  !    i  :  i        '  |  '        proc'i  •     ]&7 

'<  ■    !        f ■"'■■:■■       '  rritoria  !  . 

]  j  I    I     |  [  :       '  ,   '   I  -  | 


~  ^c 
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:  :  '  '  '  '  '  '  .  rdless  of  d 

w:i:  to  the  right  of  free  ,  ,168  A 

Pr0t'  '  ;,  and 

e>:-:  :         :      Luran  waters  \  bended  200  d 

fr  -   bh 

h  '     bhe  coastal 

to  the  ore-  nil]  ^     ;  '  .   ,  conto  l:  Into  b]        ,    ;,. 
p  u  b  of  th   I    i    '  3  of  Pakisl  ■   ' 

:1  '     :   '  '  '     '  200   ]   ■ 

fT0ID     ''      '       '      '  ■        '      :   :lG     C0-'  ■  ,     SUl         d 

and    t    i    binental   she]  e   ■       ^     , ;    ,        j  ■      , 

110  '■     :  '  on  on  the   freed         of  navij     bio       ' 

0*.   B]       ■  :    clad  ■         contii 

i1    c  continental   or  insul,  i  I       ,     ■       , 

territory  sul ,"      '     :       |     c  exclusive    j  ,.    :    iomj     ;, 

Nav;^     !  "         •         aters   cove]  i         bhe   con!/  ] 

not   altered  but   the   ,  indicated   p        LI   '  ] 

regard:         •         \         \      ■   ,      .  I 

k.   South  Korea  proclaimed    bin     Kb       V         i      ]  i 
closing  its   adjacc  d     s<  I  o    a    ^  ; 

1     :'    '    '  -1'     '  .  co    I  173 

can  r.      Li  L;     be   oh  '  |         /       • 

claj         '  ed  rap:  from  tl        i  i     Lted      ■  i     ;    ,       p,  . 


i\0   ■■ 


cli  :         ft]       I     Lted  States  to  the   c  Lve    (< 

for    1  i  ;  ■         i Dn)    200   mi]       I 

clfi  '       '    '    E]  I  Le   abo- 

clai]  made    b;     i   i       le   nation    states   but   the 

;  i  heel  i  on  c] 

^uril   i: '"'  '"      °  ■     floo  nil   out   to 

a  m:  '  L]  of  20^  mile;     I  (         bhe  bs   of  Chi] 

Ecuador   and  Peru  broke  the  pat             iv     I                  j  i 
form, '  ' 

WJ  I  '  ■ I ;       ,    |      .  |     ,  |     ,        j  ( 

limited,    j  Lai  ]  |  ■  j .  pidly 

ie  to  '         ■  '  '  I     eadth  o 

bh      I  L1       Lai    sea   at   the   1958  G<  ace.      The 

Conf<       ac<     was  preceded  by  e:  I  i         i  j         0f 

lav/   of  the    sea  problems  by    b         Cn1  L  ]         -  i     '  ' 

The   Commision's   dr;     :  Lcle   3   on  1 

<       '  :  :    '    :         s  d  from  the   f<  .  ■       othe]    i 

a:  bii  1,  s    i  ,     oj  ■     L1     st<  '  i  Lssion's   concli     ' 

and  recommend;  I  ,        bhan  p:  '     [< 

Is  tig  for  discussion  and  in    '       j 

con        '  ion.      Es  '  Lc]      3   co]     '     !         of  ]  i  '  L. 

1      :t   int  ti.  not  j         Lon 

of    bhe   ti        i      .    ';   L   s      ,    1    ■    '     '  •  ,  ■  | 

int(  la™  c!^'       '  '  Lon  of  -h  :     ;         La] 

s  '!     ,         '    bi      '  L]  ■  Lon's  1      '       i 


4] 


1  h    should  "be   fixed  "by  an   inter] 

A   state's   exi  rritorial   ;  bo   i     :       adth 

rangin;     I     I     een  three   and  twe]  '  iractc 

]  77 
lzed  as   a  1  ti  of  ]  Law,,  The  mo; 

sig  ant   opini  on   v  ■    ;  1  :  '  Ltoria] 

sea  "beyond    bi  i   '  ,  '  I         '  :  I  Lple    of  t 

f        dom  of  t]  and  re   con'         .     to 

1  73 
int<    '       i    '  '     e  Commission  came  out  "c] 

aga:  LSt  claii   I  o  territori;  l  to  a  "brc 

which,  in  its  vj   ,  .;      Lzed  the  p: 

gove:i        L1  Lme  la^   Lnce  Grotius,  namely,  tb   freedom 

of  the  i    a:  "17' 

the  Confer     ' :   !       ' be  the  I 

at  li  ■    40  of  the  73  coastal  statei  >  I  '  id  no      bhan 

a  one  leai    berritorial        no     '   Lb]   I    1th 

could  be  agreed  upon.   This  fai]  be 

attribute   ;   L;     ,  rt  to  the  co       '  i  ''he  po 

of  the  1       r  powers,  the  Soviet  Union  and  the 

States,  i  I     than  the  s   I i  bloc  of  L< 

1    i  Lng  the  200-mil«  I  ;  Lt .   'J1     >viet 

'-  :     '  :  ;  i   o   tie]  i    i    clad     Lie  the  United  I 

:*  '  i  :  ■  i  I  r  bed  1       Lie  clai  '  re* 

tiostilitii         i  i  I  :;    ]  srae]  ,    I  irppori  I         Lie 

1  P>~\ 
I  ;  l  atti       I     ;  i  i  i   I    ■  G    '  i"   of 

Wh         ;  b   to  i  '  I  at 


'  ■  '  '     '        '  '    not    :  ■  Lie   limit,    the 

"';'    '       '        '         ■  -       '  I  '  ■  ■  Le   tern  ' 

S'  a   p]  lis   a  C      '  I      excli  ^e   fir,M; 

Z01       :  '      :  ce   of 

histo    Lc    :    .         .      ci|  hti  :     ' 

the  proposal   unacce  Le  to   some   of 

n  it:  ■•  .      .     Lch  the  ■  ;.  at1         '  '  •-: 

to  this  proposal.1  Accord:   L|   Ly,   the  propo  Led 

passage  by  a  final  vote   of  4-5  to   33,   wi 

Upon  the   con;  lus:  v .     :  c 

-'"  solntj  to   request  (  L  >ly 

study  the   advisability    of   conv     i  cond  internal 

conf  for  fu,  '  ■  j  ;  ,         185 

The   Genera]    Assembly  accepted  the   C<  Lce  recommendation 

and  call<    I    j   .■■■   b        second   co  '       !■    ,o  to   fu 

conside      b        qu  Ltori< ] 

sea  and    fishe:  ,y    ]       i      -..  386 

Durd   i  .    I  I  |      - 

S      '     :      ''-at   prep  ■  •       ]     ;, 

D      '  Lica]    stal         of  i         :  i    .     j    ] 

of   states   atti  I         Conf  This  t;     '      <     s  up- 

■    '  '     '■  1959   in  prep;< 

Conr.  ■     ,  '    '      T]       :.     , 


— - o  i 


7, 


D  22 


4 


3 


5  i 


6 


10 


9  i 


10 
12 


1 

13 

50J  ,  -l 


200  ]  I  -  x 

In  accordance  with 

itional  L  5 

Non  spc     i  ;i 

Tlit     '       '       s    '     fleeted    do  not    equa]    bhe   number   of   coa;  bal 
states   atti  riding  t:       C«  .     '       i       L;  I 

claim;     oj     ,        I  .     j   Lg  regU(     1,     1    •  af  •         , 

Secretariat.      Without    st;     '      ;   an  o]  '  as  to  the  bread! 

of   claims   stated  in  t  ,    '   accordance   with   int  '  i 

1  "  '  ■     '  :     '   ■    :  '  :  '      c  '    '       ;  '         half   of  tJ 

resp0i  d®   cla i         '  of  th:  ' ! es. 

With  th!     I       ci  '       Lai   i         clad         pici  ■  ■.         Lsti  ace 

at   the    if         of    bb      ]  .  ,.  •  ,    3    ,        j 

b^at   accord  could  |       ■        i  ■        _      Accord- 

J       :-  ':i-'    ;1'     ;']l-e   Conf.  .  ,    : 

proposal  w!  biall?     b] 

a'     ;  :       ■  :  ^rrito  d     I  .  i  ;  ,iu  :.i 


zone  proposal  at  the  19  -8  Cod  i  e.   0 

difference       Lat  the  his!   '   ^  i      ;   the  out 
six-mile  fii  ,e  to  he  phase   ,         ,■   than 

Conti]    :    finitely.18       •       Lt  by  Brazil,  Cuba 
and  Uruguay  to  t]     d       ites-Canada  proposal  al]   i 
p"  f'    '  '  '  ^ishim     hts  claims  by  coastal  states  under 
certain  scientific  conditions  was  passed  L,         eds 
of  the  nations  present  '  amendment  caused  J, 

t0  Cllans   '  r  vote  :i  '        ;    bhe  Joint  proposal  to 
ab;  :>    ;   i  because  of  objections  •         \ 

intl  '  sts-     Ami  n  had  obta: 

fro      lor  to  refrain  ^         •     :   , 

based  °-  "  >  :nt  to  n    Ln  from  i     I 

to  prove  Tali     or:         bo  i  L]  Ecuador:      I  .-3. 

SinCl  '    '  ^-ted  Stat,   i    b    onlj  ■  '      L1   •   •;,  a  c]  ■ 

With  '   Pect  t0  E'  <  receptive.   This  ag, 

fe.M  bhrough  after  Ecuador  i   i      bhat  the  United   b; 
Waiv'   3    !-ims  ag;!"   I      L]  behalf  of  the  United  S1 
!       ;  :  '      '    [   '    d  on  Ecuador's  t     i   res 
of  /   ^  Lean  fish:         Is.   Since  th   i  dted  States 
:  :    could  not  accept  this  agr.       L91  Ecuador 

thai  i     s  free  t.  .  ^    f  rorablj  i 

;ed  to  op  .:  Lt: 
bo  obtain  a  release  fro.     u  of  1  [on  to 

'     :        i-nto  anj  a,  . 


which  i       Ly  <  "  i    ' gnty  c  i  i le 

zone,  ari:  '       of  t]       Suppl'    i  ary  Con     'on 
i  I      C]  :      nador  and  Peru.  yy  With  th 
dramatics  all  running  a       the  proposal  the  final  vol 

V:  :     for,  28  against,  with  5  al 
nej  I  '<    vote  had  absta:         proposal  would  have  b< 
adopted  and  the  problem  of  bh<  p<   i   :         L1  :  of  a 
territory  a]  i  -  w  \    ■    \        ]  i  •  i ,  bhe  :  clus:    I 
lein  would  have  'been  much  closer  to  c   so] 
intei   I     ]  i 

a.   The  practi<    "         '        I960  Ger 
Coi     ace 

This  section  categor:     i  1<     -  Ls:   ;  sin 

•     i0  Conference  on  the  ba;  Ls  of  bh  b:       oJ 

claim.  Mo  b        I  pted  to  pre         ay 

sub;  I   '  La]  guridica]  bai  '   for  e  clad    I 

an  effi    will  b     :   to  co    at  i   in  cL  Lms  for  which 

tin  st;  :  i  .  h    t  "  I  red  just:   < 

]  )   C.1  a  '  :         '  dth  o      i 

territi     Lai    sea. 

a)      Breadths   of   7j  to  6   ird  L<  s 

Of  the   fi"\       i  l  ;  "!  ',         Li       '         i         cla:         ' 

acci         i  bh  int(    biona]  L;   '   I   .0,  bhr  e  of  b! 

New  Zealand,  ^  W   '  G     y,1'   and  Co;        ' 

the  th  i     Lie  1: 

A   subsi  La]  c   of  stati       eit]  no 
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1  '    '         claims   or  did  not  th      Unit,    I 

of  their  claims  pri,  I         i960  C<  e.      Also   a   m 

!       e   obl    "  ependence   since   1950  and  the, 

lave    establi:  D         ,    ■   •    ,    .       ;,.ii„;,    ,    ,  .     ,        L 

Cat!;        '°S  Wh;'  '         :  '  Le   claims   are 

Barbados, ^  Conge/  >  5 199  Cuba,20(      :as1  ,     201 

1?^i'202  ^;  2°3  Malta,204  Morocco,2^  Nauru,206 
MC:    '         -2°7  ^   oi  Viet  Nam,208  Sing:  ,  2°9   and 

South  Korea.210     iCl   I        ■''■■1  has  .     ,  •    ,     c±R±m 

^il<     B    Lti,2]  ;      s   Ivory  Co;:    b2]      &]       Ti 
■  '      mile   c]  i  i 

Th]     '      Stai  '  '      '       ged   thi    :       ^    1;  ;     0       : 

t0   "'         ''  '  the   I960  Conference.      They  are  the 

Dominican  Republri  >  Tuni:  : .-   ,21?  and    ,  Q      Qf  South 

/  idea.218 

Since  it  is  quite  cle.  ^  thai  no  substantial  , 
°r  Stat6S  :,;;  '     ■  t0  object  to  any  territorial  sea 
Claims  -jli  the  5-6  mil.  r,  ,.  ,  there  has  noi  i       y  real 
attempt  to  justify  clad  <  ■      ge> 

b)  Br:       in  (       of  6       .   ( 

i  1  1 

''     Were  two  :        '  :  '    I      •  •   accord: 
wi;:  !  '     '■    ]  L,   on  the  19S0  I  .       , 

''   ;  *   '    "        •   "  Lm  a  twelve   Lie  1    i    Lai  , 
'    '     !9  and  Me    ..220  Act,r  ,      q ,  s  c   . 
bhe  I960  C         ,  ■  : 


,r  to        '     '  Ive 

221 

he   folio    '  ivising  of 

ter    '      rial  in  I960  all   cl<  i  Lie 

territorial    sea:      Alge  L;   /22  Bu  '23   China(C  ),224 

>rus,        '  Dahomey,22*  i  ,227  Gam    •       ;)28 

Ghana,229  Honduras,230  Jamaica,251  Kenya,232  ]  Lt,233 

Ko-  2yd'  Republic,236 

•     }237  :iS,23^  }240 

Senegal,     !      Sie:  242  Somali  Republic,243  Sou' 

Yemen,244  Sue         543  S3  '46  Ta  |     ,24?  Togo,248 

Trinidad  and  Tobago,249   and  Yemen.230     0 

cation  for  these   c       '         discovered  by  t] 

Tanzania's.      Tanzania   sim  ted  that   her  claim  was 

necessary    "in  the   absence   of  unif         i         :      intern-     '       ;  1 

practice  relating  to  the   extei  Ltorial  "231 

Of  the   state- 
to   c]  ■  .  '      the    over  si 

oslavia  expanded  to  a  ten-mile    limit. 
states   claimed  twelve  miles.      These   st-  j       ~33 

■  '■  ,23'    Canada,233  Ceylon, 236Co]  V?  India,238 

Lil  alaysia,260  ]       i    o,261  ■  Qd 

and.    OJ     Once   agai  give 

or  if  an;  en  they  of  tl 

beC(  iry"    8r  Oamboc 

to  the  provisions 
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c)    B  exec 

Ola:         ;  -ess   of    i       i  Lies  hav<     thus   Tax-  been 

estrici  '  '  bates,   wd         bhe 

Af:    i         clad         gene:,  ate 

b  Lan  thi     I  i  '  c,  :  i 

clai]  :  i  '  Cameroo  clad        L  ]     ;26?  Gabo 

25  mi]       i  and  Guinea,    1^0  : 

Because  Latin  '  ,  have  made  tb  t 

com]  i  ;         ;         La]    sea  -   :     i         Lt   i  :         I         ]    : 

I  ;  i    .  made    <     I  i  ]       ;     -     j 

,J         /       Li   Leal  banes    ■  ■        b]       claims   or  c  "i    of   th< 

states  w    :       -'-cussed   in   the    d  I  and  imp]  'on 

chapte:     of    bhis  s:  Li  Lly,    in   the  past   fourteen 

mont]       b]  !  been  two  b      '  i  conventions,    ' 

Montevideo   and  in  Lima,    v.  Ls  ' 

lav/  of  t]       ;     .     ;     bti  t?s.      On  the  1  berritori 

i      i   the  Declaration  of   I  o27C         3   the    "Dec] 

01   Latd  i     '       i  ' :         .        '     ,     i  Lai     of    I  ea,"2?1 

;;enbi'       •  I    as   a  basic  principle   <        I  ,  j       bs 

?''  co;  !       I     l  es  to   establi  :  i       • 

sov       :        ,  .'    cisdici  '  j    ,  i , 

La  having  ]  I  Leal   < 

biol'  .   Li    l]    i  ;  ar;  i  I  <     i       L«       ;  i        I    bo        I  L«  na] 

use   of   :i  I 
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b.   Conclusions  regarding  practii 
Althoug]  :   i  thre    i  I  e  or  one  ] 
only  accepl      territorial  sea  limit  in  t]      ■  ,.  1900's, 
as  evidenced  by  the  practice  of  states  making  claims,  a 

indicating  that  states  asc:  i   I  a 
sense  of  "moral  oughtness'1  to  not  exceed  the  lii  Li  ,  it  is 
cl<    :  '  b  no  such   '    '  ]      bly  attar     to 

any  specific  limit.   This  cone]   Lo   is  readily  appar. 
by  £;-;   :-  ;    '    '  ,  I    diversity  of  clad 
as  the  maximum  permissible  limit  of  a  t<       i  '    a, 
there  is  no  customar   Ln1  I      v  ;:  co  LClusion 

is  :  n.  scapab]       Lte  th  of  the 

Internal  Lo   I  L   -    '   j    that  internatio   i  1;   d 

not  permit  extension  of         L1   '  '  sea  beyond  twelve 

272 
n  '  Li  s.   -   The  introduction  of  the  C    i   i   :  Report 

indicated  that  the  Commissio]  I  Lj  j    V;ork 

could  not  distinguish  as  to  which  of  i    rorks  i 
codificatioi]  of  internatic   ^  U   and  which  were  preparat  i 
of  draft  provisio    •  I  ,        :■  ted  b3  in1     I  i    ]  law 
or  sufj  L.  '   My  de.  L.  »ed  in  the  |  ■  '  ates.273 

Lon's  commentary  on  draf     Lcle  3  express. 
i  !   (-pinion  that  territor'  I  ,    claii   i  i  excess  of  twelve 
1  '         cont:   y  to  ini  ,  ,,:  Lo     ,    b   as  they 
inf.  i  i   :d  the  prin  "     of  th  fm  dom  of  the  se, 


_  I 
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because  of  the  practice  of       ;.   Recalling  the  wore 
of  t},     Lcle  3  i  .ial  o 

Convention,  bh   .  ■  q£ 

tl  "     iles-  :-  .       ss 

e]      '  :  '  ■   3d  t0  the  :        ■    maximum  limit  because 

tlie  "     '    '  '      '  :     '  ''  '  :        Lted 

clearly  indicates  that  the    limit  has  1  gy 

accel,    ■    Freque:  .   b    the  C 

pj  ;  '         report  only  El  Salvadc   (      i  ^   )      ,  :  Le 
(50  KM)  r.    bed  cla:    in  exces; 

th'  '   '    :       '  bes  claJ  ■    200  miles  <    o     ,ch 
Claj  ;'  -  '   '  :      '   ■     ■   ■   .   i   •  •     and  v     ■  i  ■  s.2?6 
The  lack  of  a  custo,   .,  law  r. 

the  l    '  :    '  '      was  ref]      in  the  statement  oj 

Mr.  John  R.  Stevenson,  Lega]  Advis.  t?  of  ^  '  , 

State,  which  discussed  the  j     '     all  sti  '      ■   y , 

;   ;  '  '    ^tiona]  t;   Lsdict:     i  bhin  :  ,  -  :  '     Hc 

stated,  "Since  :         with  good  i- 

1  '  ■  d  ]  e  a  reasonable  arg    I  for   i      L;  ;    lii  Lt ,  the 

Uli  ;  '  :"  "'  :!:  would  '     Limited  ■      •     ■    Lona] 

Pr/"7 
°UI'i:    'l'ioR-"     If  there  \  ,  law  with  re£;    , 

t0  '        '   '     breadth  of  1    i    Lal  sec 

!   '  '   WOuld  have  m»ch  difi  "   Lt; 

bs  ^:   ■  s  fro,  ;    ,    •        !     .  ,_ 


' 


c.   Territory       Limits  of  Is] 
It  appears  to  be  settled    ,  j  : 

that  an  island  has  its  own  territo  '    sea.   J. 
wrot<   In  1927  that  the  principle  was  clear..278   It  was 
part  of  a  French  proposal  d   i       1930       Conference.279 
The  International  Law  Commission's  draft  Article  10  pro- 

PPO 
posed  it,     and  its  co:       ,/  on  the  article  stated  t] 

it  applied  both  to  islands  situated  in  the  high  se;       i 

the  territorial  se;       The':    Li   '       Convention, 

as  noted  ear'!  i     did  in  fact  codi;i  ;;ple  ; 

pop 

Article  10."    Colombo s  citi        le  10  as  the  law  on 

this  point  in  196? „285 

3.   General  Principles 

The  Second  Com'       0      1930  nee 

consid   ed  the  gen        ,;  ct  of  tb      i  0  i 
Committee  discussion!'  c  led  tb    • 

the  principle  of  the  freedo        j  j  a   no 

difference?;  of  op:  i   l.  l         The  C<   i  b<    I    1      Lzed 

mationa]  L<   !   tributes  to  each  co         be 
so~vt   :   ty  over  a  belt  of  sea  round  its  co     ,"  whl 
must  be  regarded  as  esi        1  ,  on  of  t]   stat<  ' 

le  :  'mate  inter      °5      ,  ,       |  ■   , 

:i  .  ■  "!  i   '  '      I  ;   ,  , 

■,    1  .'  tb  bhe  Comi   '    .     ]   ,       ,  .      ,  , 
''■  i ;       :  p   '  bio   '  '     ■  1  1   it;  1  ; 
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belt  of  severe:;  Lng  in  the  right  of  innoce. 

passage.     There  delegatio] 

on  all  of  tin  ■   ■  s.28? 

The  -  b   principle  thai 

th    lidity  of  a  coa:   ^  state's  delimj    Lon  of  sea 
areas  depends  upo   i    national  lav/.288  The  Courl 
conl   Led  to  elaborate  o]  c    i      Lons  to  be  used  in 
evaluation  of  a  sea  area  claim,  stating  that,  "...so 
reference  must  be  made  to  the  close  dependence  of  the 
te:  '    Lai  sea  upon  the  land  do       ]  .  is  the  land 
which  confers  upon  the  Co    ]     be  a  right  to  the  i 
off  its  coasts."289  Therefore  the  Courl;  concluded  that 
the  baselines  must  not  depart  to  any  app    i  ble  exfcc 
from  the  general  direction  of  the  coast.290  The  Cor 
]     Licat    '     coastal  state  econoid    ictors  are  re] 
in  considering  the  val  baseline  (or  a  t<   i I  o- 

rial  sea  presumably). 

"Such  rights  (traditional  fisl  ' 

Norwegi;        L1   bs),  founded  on  the  vi      ] 

2   !        I    ;n  and  attei     by~~ 
the  very 

legitimately     b;        o  "account  i 

drawing  .a  line  which,  moreover,  •        to 
the  Court  to  h;    been  h     Lth:   t]       onn 
bounds  of      is  m<  bl   »^1 

C Emphasis  added) 

Fitz]    ;gg  considers  that  the  specific  criterj 
laid  do   by  the  Court  to  dete   i    the  vali     of 

■' ]  :  '  '      :  '   ]  ■ .  dif  j     I  ;    ,  .  ; 
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of  the  basic  principle  of  the  "close  dependence  of  the 
territorial  sea  on  the  land  do   i  ,u2^2 

In  1956  the  I       '      ■    ,   \  ; on  commenl 
on  various  law  of  the  sea  principles.   They  stated  that, 

"The  principle  generally  accepted  in 

the  high  seas 
are  open  to  all  nations  governs  the 
whole  regulation  of  the  subject.   No 
State  may  subject  any  part  of  the  high 
seas  to  its  so     '   by;  hence  no 
State  may  exercise  .   '    ction  over  any 
such  States  are 

bound  to  refral  Lch 

might  adversely  affect  I       c   bhe 
high  seas  by  nationals  of  other  State 
Freedom  to  fly  over  the  high  s 
[the  Commission  considers]  folio 
directly  from  the  principle  of  the 
freedom  of  the  sea;..."2 

The  Com-',  Lor  ■     '     fori   four  freed    which  co] 

part  oj  bhe  |  Lnciples  of  freedom  of  bhe   '    sea:  : 

their  draft  Article  27.   They  included  freedom  of  navig; 

tion,  r  '      of  fishing,  freedom  to  lay  submarine  cables 

and  pipelines,  and  the  freedom  to  fly  over  the  high  seas,29'1 

Th<  li;  b  of  four  was  not  intended  to  be  comprehensive  a 

the  Commission  furtb   discussed  the  freedom  to  unde  bad 

scii  :  ■  Lc  research  on  the  high  i       '     as  onl; 

LimH       bhe  obligation  to  refrain  from  a« 

adversely  affect  the  high  seas  use  b;     ionals  of  ot] 

pq 

states 

There  were  regulatii    of  the  use  o"  \ 
i     most  of  which  the  i    Lssion  st<  i 


:i"    '  '  '  ;"       :     '■  ■     '  ■       ':     '    id  to 

protect    bb      i  aternationa]    c  ;  Sl, 

ri0:  '     '  :  '  i   exercise 

of   "certain  polic  i  '  ^  bo 

cons<  bion  oj  ,  Lgh   seas;    : 

tlon  b-     '    "  !    :  bate   of  <  ,ne   for  t 

purpose   of   exercising  well-  i  ;       bs   of 

c°s    I  regardi]       I  j  ,      296     ^^ 

article   32   stated  tb    '  ;  h 

Cfl      ;    '       :  '  ■  other 

^ax  tb      i  Lag   ,     •  be.297  e   cob  I       |  ■.;..   f 

arl  ;     '       :  '         bhat  this  prin    Lpl.     is   ;     .     pi  'I  Ly  accepted 

:i"    ]l ■■'■'  '    '    '  ;         1   law.298      D  |       ',      .   ,  ,,     ,;    on 

1  tie   freedom  to    Fish,    < 

"All  States  have   th;     i 
nat  I  ,     to   en,  ,  Ln  f :  on  1 

}m:1     :  5    subject   to  their  treai 

ol1  Lj     I     ons   and  to  the   p     i    i  .  i   , 
contained   in  the   folio. 
conc«:  ;  cons  I  i  o  i    of  the    Id  ■  i 

of   b]  .         ."299 

The    '  I       ,     st i  I  ed  that   the    article    <  i 

Principle    of    bb      eight  to  fish  on  the    ,  ,    to 

which  ther.     i    :re   no   excepl  i  [n   po:  '  ' 

'  '  '      '         '   '  '       '     ■     '  ilt    exc     ,   '  "  :       ;        :  ,     |         j 

I    i  '  ■     Les   carried    on   by  eqni]  '  i   in  t 

s         |  Lo         /j0° 
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D:  :    le   2r/    b        me  Article   2   of  the   Hi) 

Seas   Convention,      It   ret;   '  four   . 

label  I         :     i  '     I         of   i]  I  |     i,       and 

generally  allud         bi     ot  i  c?eed  • 

by  the   gene:  i  ]    pr:       !     I         -  p    L,         '0J 

cticle   32   (  L]  Lt;     of  warships    o 

the  ]/  became  Lcle   8   of  the  High   Seas   C<  tion.502 

aft   article  4-9   on  the  :<  became  Article 

1   t      I  i  Les   Convent io        ;  '      Lt   bed  iade 

fu:  I  I     bo  the    '  ,   of   coastal 

st:  '  The    "in1  '       ■     3    '  i  ;hts   of   coastal  S 

v  I    borated  upo      i  '  Lcle   6,    v     '  ,     bed  that 

a  c.  -     I     ]    state  has   a   ",  La]    :  t"    i]  Ln1         ace 

of  product-'     '    ,,    of   living  resourc    i     of   ■  ;  <(    ;  f-ea   of  the 
;       :    i  I  ''  :       :  '  :    sea.^"     Article   7  made   it 

clear  that    co;  s1  i   I    st<  I       .•     I  Lo         i  ng  high  se 

i     :  b   be  based   on  the  m  cons.  -       !  "on 

J     asures ,      tiich  s]     L]    be    I         3    on  s<  i       bifii  Lngs, 

and  not   discriminatory  aga:       b   foreign    f:  '°^ 

Essentially  then  the     Fisher:         Co  '  by  adding  th 

coastal   state  pro    Lsi<         d  i  '  ■  the   ;  "I 

pr:  ac:  p]  ■    of  th>      I  0      \  L]  be 

b-igh   s   ■  ■     :  ni  ,;      :.    ;  00  b:  0  ■    1      .  L     i 

The  Latin  American  st<  b  I  .d 

''''''         :     :    sea  cla:    .  ■.   1..  ■■       1  i  ■       ,  ;    prj  ,,,. ;     | 


the  freedom  of  i  overflight  b;  ships  ■ 

ai:  ■  n   of  ;  i  ..  I  I 

c.  s 

a  and  1 

'  j  '  I 

1.  In1 

/  rticle   2  oj       I       Te  n-i  boria]    Sea   C               i         .  I  ■  |  es 

bh<  b   a  coastal    i  e's   sovc                             ads   to   the   airspace 

over  the   t  :         •            i]    as    bo    bhe   bed    and    subsoil. 5°7 

2  o      ]  ; : '  bii  i  i    I    i  i 

The  Con  ' on   for    bh  on  of    '       ' al 

Navij  ation  of  cea  hat    "<         ..    Power   I 

com.]  I     b      a  i  I  sover  i  air   : 

'  '<-        ]  '<■■■■■    i.    ■  '  :  '      tv ,"   which    :         Ltory  inc]  i 
territorial    .  ■'       s.5  9     Whili     di;  :         I         L]       i   Latiom 

lai/     cestr:       '     i  ,   cm   the  use   o  Z   the  "sq\         '       I  ,  " , 

Jessup  did    i     :  be   that   a   st;  :       is  believed  to  be    sove:     Lj 
"ove]     ;-:       :       citorial   :  air   space."510 

Ar1  i     :         dr  up   and  adopted  b  . 

committee   of    bhe  Seco  I     e   of   the   1930  H; 

00,1  Lee   inclu  I  i  2,    stat:  ng    bhat,    "T] 

of   a   Coa  ita]    State   includi  s   also   th         '      .  !  i 

r  i  t  or  -J     L    ;     ;  i  ,    ;  LI;        bhe  1      I    i   I     I    i  ■      | 

:;i  '     oil."-  01  bion      -       I      i   Sub-  C  i 
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]  b  ;  '     ''    I  "  Coast; 

Stat<  -  ,.  also  exercis  j  ,, 

thr  ■:  i      e  abov  bb 
'   '  '  bhe  sea 

■     ]     ]        ortant  to  i 
; : • :  i q  these  don  ;    also   o       by 
is  limited  by  the  rules  o  j  .' 

law.   As  :r  ;  sea 

including  the  air  and  "bed  o     :  sea 
a      i  ;ed  in  m  i  i  b  i  m   a,      Lon,  the 
]  Lmitations  are,  in  the  first  place,  to 
be  found  in  the  pr    tfc  cor    I      So 
far  ; ■:  concf         Lr  space  I 
m;;'     is  go    ed  by  the 
of  other  conventions;  as  re 

l)<  :  as  and  the  subsoil,  there   2n  0 

ar<  b  b  f.   cti]    of  j       i      |  -   "^ 

The  Int   aat:  i   I  L;   C  i   i   i 
proposed  Article  2,  above,  ex.   '  f,   pi  bic 

c]i;     )  "but  the  Commission  did  not  study  I    .  ondii  Lo 
under  which  coasta]  states  could  ex   i    bb  Lr  sove:  i 
As  noted  L]      Cnt<        al  Convention  se       above,  the 
Article  i    included  in  I        Ltori;  I    a  Convention. 

It  appears  t]  I  the  Convention  coo'        i  iting 

law.   Laut«  p   tii    Lwrll     prior  to  the  Convent  io   '   it, 

'::|,-e  practice  of  States  seems  to  acco 
witi  ! ■'■   bhe<  ;  of  the  sovereignty  of  I 
subjaceni     I   Ln  the  air  space  over 
its  t   rito  I    :,  both  n  I   ,  La] 

and  berril   '  1,  u]  :  ;   I  >d  by  ; 
s  ervitude  or  o1         .  of  Lnno c ent 
passage. "9 id 

The  K  '  I       oj  i  he  IV   "      Latg  i 

.{l   "  !   I  Sta1  inc]  i  !    bhe  bed  of  th      '  i  ' 

1  '   ■  '  '  "  '  '  ■    and  1     '  .,.  the  1    i 
1    ; n  ]         •         '             of  a  . 
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Jess-up  it  lit  c  C] ..  : 

■   sea  bei   I         i       Lai  <   bhei 
property.     Laut<  L1     !    the  part  of  1 

wh"' '      :s  the  marii  Lme  belt  in  tin  ]   ,   by  of  the 
1:iii(  '  '  ■     >  the  su  subsoil    bhe  sea  bed 

und'  '  ;    '  :  '  i  ;,  ■  ]  so  bhe  property  of  t 

iitto   :  Sta1        iimot  b   approprd  :   I   ,.  any  "otl 
State."-    Colombo:        '     it  is  gen  call;     Ltted 
that  the  bed  of  the  waters  and  subso.i  1  b<  neath  bh   b    :  I 
rial  waters  "...belong,  to  <   u  Li   bed  extent,  to  the 
State  which  is  sovereign  of  the  territory  on  tb    1  :  ce."518 

:Lt  :1 ;  '   3-ily  app   at  from  the  foregoing  th< 
customary  int.     i  ma]  law  rcco;  '     bhat  the  co   ' 
stat^  is  sovereign  wi1  to  the  sea  bed  i     •  the 

territoria]  sea,  th<  i      LI  of  i        bed,  and  b 
air  space  cover:    bhe  territ<      sea. 

D •   Innocent  Pa 

l'he   co::  oj    innocenl     ,  of   f0      Lgn   shi] 

;       [  '        ial   ;        ,    pi  cticul;  ■    ,     of  wso    '   i      :,    is    very 

compln       ed,  but    I         purposes   of  this  thesis  do 

req    Lr      such  in  dept  Lysis   as  wou]  •     :    Lred   to 

dea]    wit]     :  bopic.      Reg,  ti±p  portion  of 

B        LI '  s  Deer       1        ,    it    simply  3 

■  :    ■'    b'     '  or"th<  0    ■  Sue]  L<  bions   apparently  hi 


been  issued  as  of  Acco 

'      will  1   co    d  only  to  the  c     b  that  tb       e- 
Law  claims  the  genera]  ;      j       regulate 
reasons  of  secu:  ' I  , 

1.    ]  Qt  ■   ■  ' 

Tb   I  ,   ;  .   ■  |  ; .  ■  c     I  i 

generally  with  b]   i  '     of  i]        |       are  A:  I  u   les  14 

1      b.  23-     Article  14  .  ■     i      ;, : 

"1.  Subject  to  the     Is:     of  1        bicles, 
ships  oj  i  ! i  States,  whether  coastal  or  not. 
shall  enjoy  I     j      ■  innoc   d  |  ss< 
"tl  o    :  :      i  Ltorial  sea. 


3-  P     '  L]   ■  Les  stopp'        LChoring, 
but  only  in  so  f;  i  ■   bhe  same  a    i  Lci~ 
dental  to  ordinary  na\ '    Lon  or 
renden  d  nee     .   for  j  ; :    i   '     of  by 
dis  i  ss. 

L\  .  Passage  is  innocent  so  long  ■   Lt  is 
not  prejudii  '  !  to  the  peace,  goo-  o:  Ler 
or  security  of  the  Coastal  St;  '     Su 
I  ake  place  in  co.i 

■•  Lth  these  Articles  and  with 
oJ  inters  b ;    I  i  a 


6.  Subm  1]  "  ed  to    '   '   on 

bhe  surface  and  to  show  the'       '  '21 

Article  16  stal  es  bb  it  I  tie  coai  '  (  I   .  L;  pr 

P        I     is     innocent  ;  |  as  temporarily 

■  ,    in  a  noil-      Lminator;  i 

of  fo:-  ■  Ltial  j    b]         ■         ,       i 


•     i  0 


seen' '    ,  Passage  thro     h  internal^ 

spe<  Lficall;     i        '    d     I    I  I  i       |         j     j  on.522 

Article   17  indi<         s  the   duty  of   fo      '  I  Lps 

ex(  :     :     :         :  '       eight    of  innocent  pai  to   comply    with 

the   laws   and  of  the   co  I  j      ,        '  0      j  ,  ■ 

wj  blj    l  '       '     :  "    I;i  '     Co  bion   and  particularly 

relating  to  transport   and  navigation. ^2^ 

Article   23,    which  pertains  to  the   pas;  of    1     c- 

ships,   pr<     ■  ,    b    if   a  warship  doesn't   co: 

coast;  I    state  reg  '  concerni]    ,  or  d 

its  request   for  compliance,   the   coastal    state  ma; 
the  war:  hip    !  0    '  the    I  i  I       j 

It   may  he  recallet  required 

all    ships  ply  with  her    reg   lation:     bo  ]  at   pollution 

of  the  waters   an  I    ]  to  the   resources.-^      As  noted 

previou  I3     B:       '  I    also   : :  1  >    \  j ,  ,  -         ,         0f 

territorial    1     bers,    etc.,   by  nuc]    •       , 

Conventional   1;       c<   I      ;    it   to  these  provi     '  '       Lcles 

24   and    25   ■       :  :     Seas   Co        at  ion.      Article   ?l\    requires 

that   every  state  make    "...re|      I  ls  to  prevent   po]  '       i 

of  the   seas  by  the   discharg      of    o:  1    fro      sbd 

:  Lcle   2rj  requires      tiat  y  si     '       bake"    ,  3  to 

px'1  v      :  '  '     bion  of    :  from  th      ,  of  radio- 

act:  rei       be:  ,       ."    con    Ld  ;   st;      '    1         •      '    ,  |     |  ; 

which  co        bent   int.  l   1  i       '  i 


formulated.327     The    I  al   Coi 

of   Life    at   S(     .     L960,    set    c<  i  B   and 

tions   app]  to  nucl<  j         Ln  its   chapter  8„328 

"S]  l!       "  '  i  ;  Lcally  excluded  from  application 

of  the   chapl 

2.      Inter]  at  ion;  :.om 

3     '  I  '  Lght     Of    2 

passage,    as   a  genera]    principle,    ■  Ci:     L;  ished 

in  intern.     '  'n     ]lr    did?    ,  ■       ;  cate  ..  .  . ., 

opinions  differed    o  ■  i     c    ,  '  ,  • 

thc    i  '•      :       a      bhe   extent  to  which    br        i  sels   i 

•■'''v       --    lo  -i  ■         ■  ■  e>331 

Jessup   state!     I  ,und  rule  war;    '  [ps 

should  not    enjoy  an  ah,  i  '     tit   to  pass   t]  h   terri- 

torial   v       '  '       ;  :  en.552     After   c.i  b 

the  views   of   several   other  pub]  i     i  .  '         :  ,   conclud 

'  '  Ly  par.  of  wa    shd         Ls    ■  bJ       bed, 

legally  it    n         ;  Ld  •  b    any  1  L]        ";33      J 

lieved   t]     I     Li     i  ;    ar  that    eve 

obey   "reasonable   rules         I  ]    bio        laid    do     ^   b;     I 

littl  :      ;e   in  the   i]  '  :  s    of   ;  ,y    of  navigation 

and  nu     L1  Lme  police."334      /    flag   :  ,         protest   only 

;  :   '         '      '    '  :'  '  :  Lt   to  ble 

e  wi1  '         Lon.' 


Tin     Second    C-       i         e    of  the   1950  Hague   Con  ice 

1    ported    I  I     b   the   right   of  innocent   p  e  has  1 

recc^  ;  the   g]       :     importance  to   all 

of  freedom   of  n;     "  on/  The   commentary   to  t] 

proposed  Arti.   I      ;     ;  :  ■       d  thai       '     or   ■    passage  to  be  deem- 
ed   other    b  i    aocent,   the  ten  i    i     La]    sea  must  be  used 

for  th      purpose   oi  some   act  prejudicial  to  the 

securit;       bo    :  blic  policy  or  to  the   fii        '     j   Lteres1 

of  the  State. "^ 

Wlr'  '  '  i     ■  I     !       the   coastal    i 

is  not   alii        I    bo  put    obstacles   in  tin     .    ,     of  i]  aocent 
]  ■       well  <•  i  i         |  •  [gate   on 

t]v     ■'"■  :    oe,^        drtic]      5  ind  es  th<  t  t]       c±\  ht    of 

J  ''     i     '  ot    i  ■  '     I         coastal   state  i   Lg  al] 

necessary   st<  pi     bo  protect   itself  in  the  territori;  ] 
again,  ti     bi     -       /       Lcia]    to  th      '  Lty,    public  policy   i 

fiscal   interests   of  the  S  ;„.."^9     Committee   < 

t.ions  indie;  be-  thai       i     '  :     i      .   j  Lt<  :       ;  / 

coasta]    stal       b         i  :,  tit   to    ,  innocent    <  b 

of    l/"      !     '       Se   and  take  neces;       ,     ,  I     ps  to  protect   itself. 
The   coastal   si  1  |   to  use   g  ;  I      m, 

however,    so   as  to   avoid  unnecessa   ;  Lrances  to    i 

b '  °  Cr       '  I  !  I  '      i  to        bic]  !  I  ■  ;.      b : 

''  !  i  ternal  L;  w  has   long  recog]  i 

right   of    bhe   Co      '     L  State  to 

gene  pal  int  b     i  i  ;  ■ ,  ] 
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Lation  <    '  '    :   to  v<    ;      ncisj 
the  right  of  ,        through   the  territory 
sea.   The  principal  "powers  which  :        i 
law  has  hitherto  recognized  as  be.l        bo 
the  Coastal  State  fc     Ls  purpo   •        ed 
-i  □  this     cle.  nJ'+r 

The  Article  listed  the  following  principal  powe 

"(a)  the  safety  oi  ;  the  ]    iction 

o.f  channels  and  buoys; 

(b)  i    protection  of  the  w«      of  the  Com  it<  ] 

St<"  -   '  tution  oj  •    ]  Lnd  caused 

vessels;  J 

(c)  the  protection  of  the  products  of  the  terri- 
torial sea  ; 

(ci)  l'<:\  I'  .;,  shooting  and  ■      1T1S 

r:iK"ir:  bi  Lo   '  ,  bo  the  Coastal  State.  "34-2 

Re(v  !  :    the  passage  of  \     j         Le  ip 

PP°  Ld'  ■'  :   ;  ::''  ::  ;"  "  "'''  '  1'  '  '   '  '   would  not 

forbid  passage  i       '      : 

cation,  bu1  b]   c    '   I  ,    e  ;  ■   |  ■   ,  ;   t  tl    {      (  .   , 
conditions  of  p    ge.   The  standard  provision  that  submarines 
shall  navigate  on  the  surface  was  also  included.3^  Co   Li  I 
observations  stated  b   I     Lcle  12  ;    exist: 

Practic'  which,  "...i  Li    :  i-  Lng  down  any  strict  and 
ab:       ''f'  ."  leaves  that  coastal  state  power,  :i   , 
tional  cases,  to  prohibit  P-    ge.^   The  proposed   I   le 

13  Pega]  ''  '   f    '  ■  '   :  ■  '     '  '         '   the  event  of  warsh:ip 

non-compli-  ')>Y^   was  the  i  as  Article  23  . 

Tl  rritorial  Se<  '  '  .   ,  ;  |  ,,-;  pr  r±(      ,  Ly# 

I  b  i   |      | •  ,  Co   •   j 

prj       ':  !      '        '  bio      i     L<    i   recoi      i      :d  by    bh<      '  9230  H 
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CO  P.        ,  b]  ■  I   ;   •  ,  ;  .  ■. 

innocent  passage.346  l,  c    '   :   1?  set  fopth  the 

^  :  bi  of  protection  of  the  c 

adopted  in  substance  by  An  Lcl,  16  of  the  T,       •    ; 

Co     'jn<   Draft  article  18  became  Article  1?  of  the 

C0ILV   "   '•   'rnr  Oo   '  sion's  comment   .  stated  that: 
"Internatd         has  1, 

St 

«™i?  >V       •   LOn' 
appj  i     e  to  ships  ex« 

■  Passage  thr  ■  ^8 

are  u  for  the  coast  '  ,        Lch  were  included  in  the 
proposed  Article  6  of  t]      ,   Conference,349  plus  a 
fifth  category  of  '   ,  hydrograp]        ;  .."350 

Lauterpacht  has  written  that  the  li1     '  ,  ' 
exercise  exclu;  i    powers  of  police  and  control  within  its 
mav;i  '    !  '"  '    the  ;       t  of  its  customs  di  ■  s,  the 
secrecy  of  it;  coast  fori  i  L.   Lons,  and  the  like."351 
He  further  sf  •  I    | 

>**\'   Ls  |'he  commoi]  c       Lon  that  every  State 

demanl  h]    I   '  ■  '  !    thc  -     to 

•!?1     ,       !  °f  Peace  its  merchai 

;s  throu  ■         L1     I     •'  Lme 
b  I  b  oi  ■ 

r,l";    :  '         '  '     I     cht  states  is  q  m,,- 
fre'  ''   of  I  he  open  sea,.3' 
Regarding  passage  or 

11  !  '   '  '   '  r   t0  1       '  :      '  is  not  generally    o   i 
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He  notes,  however,  that  a  i     has  (      b;  .  i 
if  inoffen  i  <  and  without  danger,  shall  not  he  d<  " 
duri]      ce;  and  that  wa    Lp  passage  through  straits 
within  the  maritime  belt  cannot  be     Led.   The  latter 
right  is  considered  to  be  cust    ,  Internationa]  law.55Z| 

On  i      s  of  police  and  co    ,   I      pacht  states 
that  the  exclui  i    jurii  Li.  bion  of  the  lift.  -.1  st;    i 
universally  recogn: zed.  ^ 

The  Ej  ;  :  i  I     I  states  that  passage  i  s  '       I  so 
long  as  it  is  not  prejudicial  to  the  "peace,  good  order  and 
security"  of  the  coastal  state  and  made  in  conf    It;  to 
Articles  14-17  of  the  G        Lai  I  i  >n.556  The 

Restate,  at  position  on  warships  is  that  the  right  o 
innocent  passage  is  not  dcpi     b  on  the  cod  cent  of  the 
coastal     %.'. 

Colombos  writes  that  v'      I    LI   '  !      cs 
foreign  powers  may  claim  cerl  Li  rig]  bs  :•       b]  Lr  v(    ! 
and  subjects,  the  chief  of  '         „558 

Although  C«  Li   >os  does  rega:       i        ;,   ,Cent  passage 
as  being  completely  established  in  ini         '  L<  ,559 
he  0.™  !  ;  ';   :  the  right  to  b]   ■  :   b  i  '    he  st;  :   i  bh< 
ther   i  s  "no  doubt  th;  b  ■  SI  ;  b   ■    i       the  obr, 
0  '  '  :   '  "  i  "'"  \-   '  ;    •  i   i  ci  i  '  I ..  i  □  bhe  whole  area  of 
Its      Lnal  belt  i     :  :   re."^60 

:;  •  :    '  '        '  '    bbal  a  :   I 


I 


forbid    or    I'     Lt    access    Lo   its  j  j     i    waters  based 

o  >   the   right    of   security  and    self  e.361 

tin 

i1  :  -  :iYh'  bion. 

The  major  conventioj      Lsions  re,  i  g    e  coastal 

state's   ■            jpect  to  fishing  m    '  the  ten  Lt.  La] 

sea  are  Articles  1  ,    2  o  '     ,,   L1     '  ;  a  Com    i   , 

wMc!  '    '  u>   the  sever.  L|  b;  of  a  coastal  '  '-  I  •  over  its 

territ<  L,  ^  sea  as  t  ]  '  ■   ;;  bed.562  In  a  :  bicle 
-VI  (5)  provides  th< 

"*  '  -PasSi    of  fo   '  S]  a]  1  not 

be  considered  innocent  if  they  do  not  obsei 
such  laws  and  regul;  I  i     a;  bhe  coastal  State 
may  make  and  publish  to  prevent  these  vessels  from 
fishing  m  the  ter  i    Lai  sea. "363 

1  '-ternatj  c   ]  C 

Whether  labeled  as   customary  int  bional   1;       ,    •   a 

genera]    p    i   Lciple   of   law,    it   is   clear  that    the   coastal 
state   ^        :         i  L|         to  reserve   f:  ;    i   ,    bh      I      >rit 

■     a   for  the   exclus:         use   of   ii  itionals.      The  propos 

Lcle  6   of  th  Conference36      •    d  the   Inter]     '  '         1 

'  '       '        '  '      ,     to   draj  b    a:  bicle   1836!3   support 

conclusion  as   do    l         ]  ..        the   x  , 

of  Laul  ^t,35'  %8  and  Colomb.     Jj69  to  i       I  Lon 

1     '    ;     <■>■}•  ''     entativ.     ^ew  of  the  pub]  u  Lsts.      The  II 
Co  I       •       bhe   case   of  Mane] 
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•    3msetts,    that   the    !  j  i    jurisdiction 

Vzincl?d  :     of   Cl  '    ov.  c    fisheries 

ether    .  '  .       .         ^ 

«       free-inov:,  i  sh,    o  h   attached  tc 

'     bedded    :  ,     bhe   soil.": 

F-   -Er    :''l;  '  '  Loral  Lon 

— 

1.  Internation ;      , mtioi 

The  T    :      '  sea  Co,    bion  does  not  specifi< 
provide  f0  '  '    s  of  coastal  :  ■   s  to  :         .eSean 

and  explor  L<  q  activiti.  s   '  I  i   b]       i   .  d  I  ,      This 
rig]  b  does,  however,  appear  clearly   LI        ,   ,pe  0f 
'  rticle  1  severer,    ,  espc  Li  Ly  cor  i  C.     I  '  ,n 

provisions  of  coast;  I  stal   i  i     such  as  sovered   '   ,   , 
the  bed  and  subsoil  of  the  te:  i    u  :  ,  , ,  571  the  r        ,  Qf. 
duty  to  prevent  pollution,372  the  ri,    i,  ii  ;;       ... 
6XCl1'  ;   ly  t0  nationals  of  the  coa   ■   .  '  ■     '    ,  ferences 
t0  the    '  '    '  :  :;  of  the  coastal  state  with      >ct  to  its 
safety  and  security,5?4  and  the  fact  that  the  innocent 
P  '  i  ge  right  includes  stopping  or  ancho  i  g  o  Ly  inc: 
to  navigation,  necessity  by  fore.    '     orb;  d:     ss.'375 
T'he  Coit;  :      '  Shelf  Co,,     Lon  fu:  '     proTi  L-    I  a1  the 
coastal  st<  be  to  ,  sover  Lg   .  ;.  bs  over  the  co  u      .   ] 
shelf  out  si.   b]   I    '    ■  {1    sea  for  the  purpose  of 
p] .  .  ;    j  ^376 

iL-.._I:!:     '  Lona]  (' 

It  is  bh   ,  ■  Li   '      Lef  t]  :  ,    C   .     .      ;  j 
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ci1         above    ■  Ldenc  -, 

law  ruie  thai;   the    co  ■  ;  ...,.    . 

explora.1  ^on  ad  i  •  Mo; 

publicists  writing  o        ^       powe 

research  and  exploration  i  have  dealt  with  areas 

such  as  the  continental  shelf  beyond  the  ten-it     L  sea 

3  Lmits.   Je;    ',   ;.  w  0f  the  coasi 

riShti   '   '       berritor:    sea  are  as  follows: 

"PV^  !    .  '  '    '  '   :  Piction  on  the  use 

°*   j^e   .  :     '  !         i   '  't  of  the  deni; 

c"  !'   :      '  '  innocent  passage  in  time  of  peace, 

°r  *£?  d     '  ol"  rG1'    '   '  Lch  would 

be  attacked  as  ultra       ■  ]    ,  [t  would  be 
equally  indefensible  i   applied  ■  ■  ■// 

The  196G  Report  of  the  Panel  on  Ocea]       ,  of  t] 
Preside  b's  Science  Advisory  Com        ,   'tied  "Effective 
U    of  the  Sea"  stated  the  folio,,  i 

"•  -:the  tf  :  '  '  '  '  '       '    Lni  ernal  waters  o.1 
various  rations  with  limits  va      from  nation 
to  nation  and  i     red  by  v:     Lsly  o      "  Led 
baselines,  are  wholly  remov.  d  from  inve:  i   tii 
ol  any  kind  without  prior  consent  of  the  nation 
within  whose  territo:  ■  ce  located. "378 

VTOfe'   sor  W-  ','-  lJ'urke  i     '   s  '  L1   I        l's  report  and 
w pit  <  s : 

"Coastal  states  exercise  so     i    •  b]   >ity  ov< 
tiie  ter]  :   ".al  sea  subject  to  the  right  of 
innocent  pas;  |   .    ;  ;  ■ 

generally  und    '  -.11  scientific  rest-  ■  h 

in  this  •        ,  ,   ient  0,  ■ 

state,  unless  such     -arch  can  be  undertal 

y  comp  bib]    '    ;  .-379 


■      2    V 

PPRAISAL  01    I  LILIAN       .       . 

CLi :  ■  PUBLIC  TIONAL  LAW 

A-      .'  I  La] 

ill's  use  of  the  lo       •  line  a 
"baseli]       is  cli   L;  in  accord  with  t]   Pi   Ltorial 
Convent i.       and  custom  y  ini     bi      Lal  ."law.582  Regard - 

bh   P  '  bion  of  Br   LI '  s  clad   bo  1    ci    at  to  use  the 
st:  Lgh1  b;   Line  method  where  the  "co     L:  o  has  dc 
ind   bations  or  projections,  o     i   a  chain  of  islands 
exists  aloj  .  bhe  coast  and  in  i:   l   ::diat<   '    ;by,"585 
perusal  of  Brazil  Chart  No.  13,001,  indicates  that  the  onlj 
str;  :  ht   baL;'  i:   s  util:     ,     Ln  the  mouth  of  tin  Amazon 
River.   (See  Appendix  A)   Whi]    i  |  include 

the  lv   ';    '    no  ch;  cts  were  available  which  '   I 
t],(   >  ;  ;   outer  Id  Li  i   bhe  t emit    •   :    has  an 
tation  similar  to  the  mouth  of  the  Amazo 
lines  connectini  '      '    Limits  <   I    oute   Lsl<  ids 
within  the  mouth.   The  outer  1:  L1  of  b]   :  i  "  .   "  I   ea 
makes  it  c]     bh; 1 1  no  single  Id       i      •       ; 
mouth  ■  "l  no  long  ,."  .   :   i  j         a    a. 

l:"  'S  to  be  no  doubt  :     : 

Seni  i  ]  '  i-rect:    -  ,    .   is  no  prob]  t         '  bh 
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I  '        I  'by   or  LI.584" 

Perhaps  tl  i       Li     not    su 

as   large   as  200         ^        undoubtedly        duces  the    i      station 

to   exP       :   natio  Tit  or;     ;       the   straj  asel:  tie 

i 

B*      s°Vl        '  Bed   aj 

/::  •'  '  n  I   -iously  Brazil  c]  i   :  the  ;  '   space, 
sea  bed  and  subsoil  corresponding  to  the  i:  its  of  their 
territo:     sea  claim. J  ace  r   '   Lo  s  either 

not  been  issued  or  a:     '     L]  \       ?  appi  ; 

al  will  be  limited  to  I    cla:   i  to  sovere '    ,       : 
■  •  ■ 

The  text  on  inter   I  '    i  lav-/  1:1  ';■  bions  ,    '  ■■■  i ,, 
3101    ;  :  '  the  coastal  stal  '  s  sovc  i  '   Lty  extends  to  the 
airspace,  bed  and  subs  L]  under  A]  I  Lcle  2  of  the  QV  i  ' 
ial  Sea  Convc  •  i   , 5&   and  I         i      |  Lon  pre  V   i 
was  considered  to  codify  ex:  I  i    -   fomar,  law  of  Ion; 
standing.   It,  therefore,  appears  that     Li's  claims  to 
air  space,  bed  and  subsoil  are  v   "    I    Le  basic  ten  i  : 
bo  i  !  sea  c]  aim  is  \  ■  Lid. 

C   Innocent 

L<  le  -  i      :  •   b]  vi      t  of]      '  p   age 

for  ships  of  al]  i   :  o   Lit:    ;   b]       i  I  ;  an  te 

387 
sea.     o       i  Lsio    ;     I        general  - ' 


does  Article  14  (1)  of         Ltori;  '  Sea  Co     bion,3 
and.  is  in  accord  bhe  st;  ,  0f   t}]C  :]  .  , 

of  Jessup,  L;       cht,  and.  Colo      as  well  as  the  1930 
Hague  Co  '       and  the  In1      i      :■   c       Lon  cited 
prevn   I  y.  J 

The  lira:  i  I  Lan  del'     on  of  innocent  p       as 
simp],  b:    /sing  exercising  onl^  n   '   bion  act:  it: 
and  stopping  only  incj      ]  to  nav i    i on5  )0  is  >         .  [al- 
ly the  same  as  I  ■  :  i  ,    '     j      j_cle  V\    (2)  and  (3) 
of  the  Ter:  i.ti  La]  Sea  Convention/ 

Articli  :.    p      ph  2  of  the  Decree-Law,  requir 
that  all  ships  in  the  t    Ltori;       ,    L;  with    izili; 
regulations  design  d  bo  gua       peace,  o        '  secur- 
ity as  wel]  as  pri    b  '  ber  pol I  '   i  i  and  I    i  to  sea 

392 
resources.     To  pa        accoi  lj  h  ]       'on  of 

pollul  Lon  bh   •    Lations  rega:         I     p   ored  ships 

'AQv 

v  ;  '  '   '         '-        Artie]   14  (4)  of  I    Terrll   i  1.  Sea 

Convention  i  ]  s  the  same  provision  with  respecb  to  the 

peace,  good  order  and  seci  Lty  <       co   bal  state.594 

It  appears  that  ArticL  \A    (4)  re  Lects  customary  inter 

na;i:'    '  law.   Its  provisions  are  ei     i  Lly  the  suae  as 

recognized  by  the  Hague  Conference3    and  ;       '  -       ,.396 

Colombos  r<      d  to  the  -\  bed  right  of   i  o 

;  'ltc   to  '    '    "      nee  oj  Lts  police  and.  sec 

on  ;  Lps  in  the  .    i   '  ;   '   9?  La  '     zl   b's  .  '  ■     at 

1    b]    i   i.  Lve  police  and  c   I  ol  powers  could  be 
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exercii    :  ■  :    '  L  stal   "in  the  >  I     b  of  : 

custom  duties,  the  secrecy  of  its  coast  fo:  Lfic   ' 
and  the  Lib  . "     J'essup  was  in  accord  insofar  as  the 
rules  did  not  unreal     [y  inter     with  ■■  Lgation.5" 
Accordingly,  Brazil',  claim  of  tlr  c±\  bo  require  co: 

pliance  with  her  regulations  reg;  ,  order  and 

security  clearly  appears  to  be  in  accord  with  international 
law . 

0n  the  '       of  requiring  compliance  with  pollu- 
tion regulations,  the  propc       '  Le  6  of  the  Hague 
Co]  f«  i  once,     i   ;  bh<  ]  a1  ernatio    I    i    i   '  on 

1  <  '  '      ;  '    draft  ari  i<  ■  1840    (Article  17, 
Territorial  Sea  Convention)  "both  stated  that  protection  of 
coastal  :  I  ■  ;  •   '      ,]  ;         .  ,   kind  caused 

by  vessels  and  protection  of  products/lii  Lj     sources  of 
the  territoria]  sea,  wer   eights  of  coastal  states  lo 
rec°o'  ;   '  '   intern   Lo     Law.402  Wit       d  to  i 
practice  in  controlling  pollution  by  vessels  i     L1  i 
the  territorial  seas,  it  is  noLed  that  the  United  St;  ' 
prohib:  Ls  the  d i        of  oi]  f,  •  ]  i  b   '   •   .  ,     ] 

In  view  of  the  general  sovereign  i  Lght;  of  1 
coastal  state  within  the  i         Ltori;  I  I  as  the 

morG  sPe  '     eights  refe     to  above,  i1  Ls  app 
that  !  '   '  !  ■  ■   I     '   '■  to  require  c.       Lce  with  re- 
SQl      ;   '        cl  conservation  of  resources  regulations. 
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The  specific  pollution   .,  ilation  regardim  nu  I    powered 
vessels  requ:  c,  '  ,  ,  .  •   ntee  b]  '   h      ,el  would 

P0se  of  '  '  : ■  '   I    ;      'rial  sea„W! 

That  such     '  :.  ;   apparent  fro       le 

25  of  the  I      .  LS  Con  :  ;n  provide;;  that  ea 

state      '       '       to  pr         Lution  of  the  seas 
by  dumping  of  radio-active     es.405  Althoi         Le  2^ 
is  intended  to  ■   Ly  to  the  flag  st<  b.  ■  a1  col]  Lng  •  ctii  L- 
ties  of  its  vessels  on  tt   ^  :.       Z4"06  it  should  he 
clear  that  such  dumping  is  a.  matter  of  »      conc< 
that  a  coastal   '  be  has  a  legil  ;   I   i     :St  in  ensu  " 
that  it  does  not  take  place  in  its  territo:  i  I  s     The 
agr.  ement  be1    .  the  United  States  and  De    i  concerning 
visits  of  N.S.  Sav  i   h  contained  the  provision  that  the 
United  States  was  to  ensure  that  no  dispo;  i  oj  i   '   acti^ 
wastes  took  place   Lt]  In  the  t«  ritorial    b<    of  D    Lr]  /|07 
It  appears  that  the  Brazili;   i   I   i  |  on  disposal  of  radio- 
active wast,  i  within  bhe  berritori;  !  se<  i   .  in  cl< 
v'-'  '''  ;       bional  Jaw,  once   ,  i  ,  if  the  i    i  :     ;  , 

Cl  air   i  ;<  ,   I  id  e 

Thi     ■    .  oj  c        at    bh  it   vis:  b:         ,       ]  ear  p.  '    S]  Lps 

°bta  Ln   c]  e    i  an.ee  to    i  ■   the   t       •;  bo:  La] 


408 


' 


specified  sa.1   .  «  ,•;  \      ■;•   ,:  ■,  .  ■  ■  ■  ;  'iO'} 

is  probably  based  upon  concern  for  the  safety  of  other 
'  '  '  j  P       and  Lj       |  be  ha: 
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there  Wi   '  '     L-ty  to  such  a  m  1.   These  co     ,,  ,  were 

recognized  and  provj  L.   ['or  in  the  Convention  for  the 
Proi  t  Sea  of  1960/a0  and  in  the 

'   "        '    !      '  !  Lsit  of  N.S.  Sav 

cited  abov  ;   do  not  relate  to 

war  '  '     :  aI>(  '  :  i-ally  In   accord  with  the  in1  =rn? 

tioj  i  L3  agr  .  1  upon  criterd  in  the  ] 

tion,  the  regu    '  L1  elf  is  not  co  i    'national 

la  i 

The   only  provision  of  the  Decree-Law  p      I     lj  i   Lg    bo 
v-    '    :' '  I  '     '  bhat  :      ,    I       '   ,        ,/ould   I       i  ;  :     ; 

1     "'      :'  '  <  <    '   security.4"11     The 

:  '  '       :  ' '       : I !     :  aown  at 

this    bime  hut,    inasmuch  a  \$y\  warship  regulations412 

and  Wor]  []    neutr   lit;  I     bions4"1^     required    th    ! 

submarim       navij     :       on  the   :        '  Lth:       I     rritoria]    waters 

this  requin  '     .  i  I  I    probabl;     I       c         :  id  over.      If   so  their 

entitli       at   to   do   so   is   c  tied  j       i     bernatioj 

■  l    i  aw . 

On  the    i  '       b   to   n  ,  ,    (  ;e   of  \         hi]    i    Ln    I  h 

territorial    :        ,    the  Restal  I       Lew  is  th<  I 

of  innocent  pa:  sag      of  warships   docs  not  depend  upon  the 
'-'"'"  ;  '  !    stai     '      ;  -41"      Tbi  ,     to  ho  the 

mi]  ' '    '  :  -     '  It  was   argued  by  :  ;  :      befo: 

the   In1  ernat ;   •      L  La      Co      Lssi<  bui     i      '  l.4"1        The 
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C  ommi scion  stated: 

"wl  i  !   i  I  ;       :      i  , 
St;  I    d    ot  req  ;      evioi         i  ,a~ 
tion  or  notification,  the  Co 
only  welcome  thi    b1  i  bude  , 
a  laud-able  respect  f 0:1  •  b]  Le  pr:i 
freedom  oJ  }  but  I  ,  0t 

me:     at  a  State  would  not  be  <   '  :    to 
require  i  Lon  or  aut]       i  on 

if  it  deemed  it  nee     -y  to  tad   :       e- 
cautionary  m     re.   Sim   H     Li   bhat 
the  p   ,age  of  i  ough  the  terri- 

torii  I  sea  of  another  State  can  be  considered 
by  that  State  as  a  threat  to  i 
and  is  aware  that  a  number  of  St;  :. 
require  previous  notificatioj  or     ioni- 
zation, the  Commission  is  not  in  a       on 

to  dI'     ,  :   i  :   Lt  of  States  to  take  such 
measures.  "417 

The  draft  article  24  of  the  Co  Li  lob  :ded  that  the 
coasta]  state  could  make  such  pa'  subject  to  previou 
author j  ■  bion  but  normally  it  should  I  |  ;     ,t   to 

the  co   ■  '  ;   I      Lt    b  forth  i  I . ;  cle  17  3 

the  foreign  ships  dutii   of         I 'cle  18 „418  Draft 
a  bicle  24  was  not  included  Lj        ritorial  S<   Conven- 
tion, but  Article  23  of  the  Co    rbio      '     I   b  the 
warships   ■   h   required  to  leave  the  territo  Lai  i    Lf 

the  warship  does  not  comply  with  co;  si  !  ,  I  I       Latio 

419 
conce    ,   1   isage,     thus  c]    L;  indie  bij  ,  b]   propri- 
ety of  issuing  regulal  Lo  ls.  Article  :  14  (4)  420  and  16421 
also  -'  ''   ;  t]   I   :.  iraate  security  :  '        0.1  :■  e  coa 
;  I  stal   i  v  i  s-a-vis  b]  ■  ci ,  ;ht  of  :  tino  :   I  ]  c<  'loosed 

Article  5  of  the  Hi     ;  :  I   |  :    , ..  "The  r±{ 

of  Pa    ,  does  not  p     I  bhe  Co  si  I  State  fm   b;  ' 
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all  nec<       i  ;     to  protect  itself  in         L1  i  Lai 
sea  against  ,■  l;  act  prejudicial  to  bh       'ty.„cc"/|22 

The  reason  for  b    i   i  ,  nit ion  of  bb      '  of 
coastal  st;  :    bo  ssage  of      Lps  Ls  pi 

corre<  bl;        by  Jessup  to  be  the  Z  Lt  the  pn    Lee 

of  warships  in  the  terril  bb       .42:   Jessup,424" 

l:  ;i!    '   '      ■  ad  Colo         apj     to  be  in  a(  i    Lent 
that  coastal  : ■!■■.  bes  po  '     to  re,   L;  be  for  reasons 

of  security  o     I       Lse. 

Based  on  bhe  fore,  Li's  b    claim  to  the 

righl  bo  regulate  passage  of         :  in  the  territorial 
sea  cannot  be  considered  con    .  biona]  ' 

Do   Ri  gulation  LthJ n 

tb 

As  •  I  1  previous] ;      L]  c   '  I  I 

late  fishing   '  ;  ;.med  territor:  I   lea  ^  i  nd 

i    in  fact  issued  such  reg  I  '  L<     .  'oviding  in  part  fo 
an  extensive  zone  in  which  oj  ,    'azi]  Lan  n  bioi  ;  I   are 
allowed  bo  Pish. 

The  exclusive  r:    i  of  c    bal  :  :  I   :  bo  Zi   h   LI 

iri  L}m:  x>  -  '  clearly  in  accord  with  intern 

/I2Q 
tional  law,     there"    Bra  ,il's  fisl      I  ;   :  and 

''    ,    '    b:   ■        ,.  ■•■    ,     I  Ld    if  its   terrd  '■■■■     '     I    s    :        :  ■  '       i 
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B  .   !  '  "    of       ...        ,  | 
Lthin       'ritorj 

Article  4-  of  the  Decree-Lav  Lat  Brazil 

; i ■     pegulate  research  and  explo    '  >n  activities  within 
the  "ti      iri,  I  .        but  apparently  such  regulatio] 
have  not  been  issued  as  yet. 

Sources   '        I     in  the  text  of  the  Int< 
tional  Law  Limitatii  ike  it  quite  clear  t: 

the  coastal  state  has  regulatory  po  L  and 

ploration  activities  conducted  ial 

sea,  with  the  possible  exception  cited  by  Professor  Burke, 
of  research  which  can  be  uu  Lertal  >le  with 

mnoc  mt  passage.        such  B:   '  '.  j  Lon 

i   o  it  contrary  to  internation;  :  Law. 

F.   Delimi  I   i  o    '  the  Br- 

As  is  readily  app;  ,   Ls  of  most  of  the 

Brazilian  claims  to  authority  within  her  claimed,  t    Ltorij 
sea,  the  ess   I  '  '  i   i   .i  .     :.:    ;    breadth  cl«  '   d  by 
Brazil  is  in  accord  with  i     italic   !  I   .   If  tj,   |  eadth 
-'   P    '   :     I   □  other  si-  I     111  have   i      I 
b;  i  s  for  comp]  ainl  i   ,  -  i  rig  the  i  nc  i    '  '   Lai  as. 

Th   ■  Ls  no  convent:^    I  law  i      '  '  •   ■  s 

";'  :    As  seen     '     ,  bhere  is  no  uni         '  :    of 
•"■;'"''(   t  Lth  pi    it  to  bin  b]  adth,  no       ■  .  i 
moral  ou  i  I      ■       bo  :     '  i  >e, 
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i  a    bhj  !  isence  of  co     "    ]  or  custom;  ■  ■..  i 

law,  resort     I  be  made  to  the  gene.:      j   'pies  of  lai 

'  tllc  P  "■■'■■   of  analysis  consider  that  the  oceans 
consist  of  territorial  seas  ;  Ld  the  high  seas.   [f  eith 
sea  is  expanded  the  remaining  sea  must  nee      j  Ly  contract. 

-I"   of  ore,  when  a  state  such  as  Brazil,  .  i_t]    r  5,692  mile 

4-32 
coastline       creased  her  territ   "  :  ,     \     '   .,  fr0m  3 

miles  to  12   U    in  1969,  i  bo  200       in 

1970,  she  r       :    high  [j   Lficani  ...    Nece;    Lly 

tlrj        :  '  :   ;  ;        '.  LI  ass     in  the  area 

of  claim  there  :   ■  a  equal  area  in  which  the  ri|       Lch 

all  nations  once  had  on  t  1   ',,  s   .  no  lo  ;     Lst. 

Exercise  of  the  activities  by  all  n  I  i  " ch  or 

a  matter  of  1  Lght  have  now  beco  .;  >.t   to  the  con     of 
Brazil . 

]  ■  }    '      '■   !  '         I   i  n  a  200 
Mil!  ]    It,  ;£aJ 

1  ;Gh  c°   '  I  state  is  entitled  to  a  belt  of  i 
its  coast  which  is  conf  !  ce  essential  for  |   b<  stion  of 
the  si  ■  :  \  1  .  gj  ;  Lid  be  int     I   "5j3  The  del   i 
the  b    Lt  1  of  this  belt  i  Lly  a  uni     cal  act 

ina     ii  as  the  coastal  state  is  the  only  1  b     to 

'  ]  '  jl  :   Laim.  :    Sin  e  Brazil  has  delimited  her  ten  - 

La]   ea  200  :   ; I    from  h<   basel:     i b  is  appropriate 
to  consider      i  L's  inte:   I      h  caused  her  to   I   such 
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a  claim. 

a.  Bra  ,il'  s  ;'  i  tiing  Lnt» 
Wishing  i  i  i     '  '  Lly  bh   ::     Lai  inl      ;  \  '  i  ch 
Brazil  as  a  co<  I    state     in  mainl  '  ;   ,  the  producti- 
vity of  thi   I       resources  o:p  the  sea  adjacent  to  her 
coasts.  -^   It  may  he  useful  to  recall  at  this  ji     re  that 
the  doc-'  Lo  i  in  the  Pish  i  Lj   Case  regarding  the  Norwegian 
fisl   Les  zo:      I   ol   •'  tits  founded  o    L1    n   Ls  of 

the  popu]  ■  !  Lo:o    attested  to  "by  very  ancient  and  peaceful 

4  $6 
usuage.  y 

In  1953  Br   :  i      tit  i      ;   bely  16].  ,000  tons  of 
fish  while  Chile  caught  ahout  107,000  tons  and    ru's  i 
was  ahout  165,000  I      ^     By  1968  Br  ,i]  caught  528,000 
tons,  JU     while  Chile  and  Peru  c     '  1,376,000  and  10,520,000 
tons  respectively.     Thus  these  3  '        '  .ors 

of  Bra  : !  who  cl<  Lmed  fishing  i :    s  out  to  200  miles  had 
increased  their  fj  h  production  substantii  I        I 
Brazil.   In  1969  Brazil's  fish  catch  was  <   '        I  ahout 
400,000   o  s  °   and  in  1970  it  was  around  500,000  tons/ 
Th   1     at  catch  ■■■   I  I   Ln  Bra  ;  I  i  ■   1  :  d  1  at  10 

)">■■■<■'•   o  •  '  '  i  !i  j'  ■■/•  y.  ar  on  the  a\ 

The  size  of  b]   catch  and  the  limited  fish  d   '  in 
the  country  has  heen  3    m  itti  ■  ■  of  co       j  the   1       Lt , 

:  !  L;  .  :     i    wat  i   off  the  coasts  app  -■  atl^  c< 
b   1 1  a  1 1  i  "  1    at  supp] y   of  f j sh.   A  19  '    bimate  :      I  ed 
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bhat  fishii  LI  could  produce  over  .1  i  '  I  I  Lon 

445 
tons  per  ,   r.  '     B  '  for  197   '         on 

"tons.       i    oal  is  pro  j  fish  consump 

tion  on   i      I     capita  basis  to  44  pounds,  l *     and  to 
create  some  200,000  new  jobs  for  mt      ■     'i  women.   6  In 
order  to  achieve     s  goal  Bd   ' :   ;ranted  a     i    of  incen- 
tives such  as  tax  co     V    •  •   special  credits  for  p  ■'   b 
entrepreneurs  to  enter  the  fishing  bu  '       ! ^   From  1969 

unfed  i  [arch  197-1,  134  c  >  J  become  eligibli 

448 
mcentiv       In  that  period  tta   ';  I    s  modern- 

i:    ^nd  doubled  in   Lze.   In  March  I        re  some  500 

add  i  ;io   i  fishing  c  'aft  being  built  d      LI1  !  '^ 

Prom  the  foregoing  it  is  apparent  that  ] 

ing  interest'  Lie  not  in  conse   '  g  that  which  they  have 

possessed  for  a  long  |   Lod  of  bd  e  but  rather  in      Lding 

:  ;  :  i  i  ber  .  b   i  ato  a  200  mile  terrd    Lai  si 

now  reserve  exclusiv  Ly   for  their  nationals  or  in  which  th 

claim  the  right  to  mad  e  -.  I  'on.   Th:      asion 

intent  wan  further  indicated  by  the  s1   I    co        .   rior 

to  deed. ding  upon  200  miles.   These  studies  indicated  th; 

expansd  o   bo  a  ]  Oi !  ail<  1:   b   ■  >  ]  I    I    y  ]     >  .     ' 

■     4-      I    4S0 

mt    b  s . 


-  81 


b.  Brazil's  natural  resourc 
interest:  o1  '    ' 

11    i       ;11  to  r      for  i       I  l.lie  Conti- 
i  1  Shelf  Co    bion  pro  '  '     stat:        a  coastal 

state  exerci:         i  ,   ■:      0    I      bural  resources 
of  the  continental  shelf  such  - '      do  not  depc 

upon  occupation  or  o1  i     j    respect  to  the 

shelf.  to  the 

coast  s    outside  th<  I    "  borial  sea  to     pth  of  200 

bers  or  more  wb  tor  depth  admitted  to  exploita- 

tion of  the  ■        c       n     :  of  the  "be       .  ubsoil.  ^2 
f')i<  International  Court  of  Justice     :  I  .  ond  the  Conven- 
tio]  ■   a  basis  of  coastal  state  •  '  ,    ■  J  stated  that, 

"...the  right  of  the  coastal  State  in 
respect  of  the  area  of  continent  I  :   if 
that  constitutes  an     ]  prolo]  ,  I  ion 
of  its  land  territory  into  and  lu 
si   exist  ipso       and  a]      Lo,  by 
virtue  of  its  s  ,    ;  nd, 

and  as  an  extension  of  it  :         cise 
of  sov<   '  for  the  p     le  of 

exploring  the  seabed  and  exploiting  i 
natural  resources.   I   short,     ■   Ls 
here  an  inherent  i  '    ;."4-53 

Neithe:  b   Convention  nor  the  Continenl    Shelf 
case  was  v<  ■,.      Li   as  to  the  outer  limit  of  the  conti- 
nental sb  If  which  is  subject  to  the  c    '  I  state's 
sovereignty". 

Oil  is  probably  the  me.  I  i  in 

the  contx]    ■  I      Ln  '  .'  ■     'o:  ■   •  hie 

e  coil:  :      •        :    .,    .   fiS  mQ,     ■  . 


off-shore  petroleum  and  gas  reserves.^ 


'-■■-■■  ,  i 

half  of  the  continental  margin  lies  within  the  200  meter 

456 
depth.     Potential  I     d  States  continental  margin 

resources  of  petroleum  in  depths  of  200  to  2,500  met' 
are  e>   : :     '  as  640  billion  barrels  of  oil,  50  billion 
bar   '   of  natural  gas  liquid,  and  1,590  trillion  cubic 
feet  of  natur    as.   From  2,500  meters  to  depths  up  to 
5,000  meters,  oil  n  oun    i    ■•     es1    I    •   227  billi< 
barrels,  n       gas  liquid  at  18  billion  I     !  ,  and 
natur,  !  gas  at  867  trillion  cubic  f<    :^7  The  resoi 
potential  of  the  Bi\-  Llian  continental  o    '     id 
probably  not  be  as  high  inasmuch  as  it  has  a  si   I   ■  tot-  I 
coastline,  but  the  potential  is  sti.Vi  significant.   Brazil 
is  concerned  about  its  oil  supply  in       as  t]  Lr  known 
oi:i  reserves  will  only  last  another  ten  years.   Hopeful 
expectations  of  Brazilian  geologists  I   '     Lr  known  off- 
shore oil  reserves  will  reac    billion  ;     Ls  would  ext< 
Brazil  's  :     ...■  for  20  yc       '  Bee:     of  the  ]  i  ' 
known  oil  r  s<      B:   L]  Ls  spend:    substantial  amounl 
of  money  prospectin   E"<   i      L.1   i  Land  and  off- s]    ;/'"^ 
0il  d;  '  P!ay  a  large  rol   Ln  arri  i     ;  a  200  mile  limit 
beca  .   Brazil!-        I  Lgations  or  the  ,      i  i  the  Rio  De 
Janeiro  area  rev  ■  Led  tl     Li        '  oi  I  about  150  miles 
out,  but  the  sit'      1  .1  very  precisely  local;  d  so  ; 
200  mi]   Limi  t  ga  Ln-  d  suppo    I  1    the  oi  L  in     I  .  " 

The  '     !'   '    :    ;    '      a  clai  m  of  Brazil  was  al: 
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apparently     Lvated  in  p<     ,   '  ar  tha        ,]   Lcally 
advanced  nations  would  be  able  to  extract  resourc 
i):"L   '  :  the  oil>  in  depths  beyond,  the  limits  of  h. 

-hborial  sea  and  at  dept]   below  200  i     -s.   At  let 
this  appeared  to  be  the  fear  expressed  by  Mr.  Magalhaes 
Pinto,      il's  ;  'fairs,  /     ,  st 

1968,  in  a  speech  in  which  he  emphasized  the  need  fo 

precise  delimitation  of  national  sovere:'  i    u    c  the 

461 
ater.     Dr.  P    .  the  :     nent  Represental  ;    of 

Malta  to  the  United.  Nations  phrased  1  l<      ■  .     follow  : 

"...  [the]  present  [existing]  almost  tot;  I 
freedom  of  the  seas  beyond  national  Juris- 
diction offers  clear  :i     :  be  adv     os 
only  to  technologically  advance,,     "  Lme 
States  :  ■  ■   •    ab]        i  ■.  Ly  to  ui 

to  exploit  ocean  space  for  a  variety 
of  purposes:   only  comparatively  rich 
and  advanced  countries  can  find  the  large 
sums  required  competitively  to       over- 
seas fishj  i  :   only  rich  and  techno] ogic al- 
ly advanced  countries  can  engage  in  the 
exploitation  of  the  seabed  beyond  the 
geological  shelf.   Thus  under  present  co 
ditions  it  is  natural  b]    other    bes 
prefer  to  r<     e  the     b  to  extend  their 
national  jurisdicti<      circumstan 
si<     b  in  order  to  •    nipt  to  exclud 
fro  i  their  general  vicinity  a  competition 
for  resources  which  I   Lr  national  (sic) 
cannot  meet. "462 

fi:'   ;       Lee  of  th   "immediate  adva]  b«    'of  the  freedom 

'''    biie  seas,  bo  by  Dr.  Pard  ,    ■■  L1  r  L;    I  to 

ii  !  in  1968,  i  s  .1  ndicat  I  •  ,  I     I  ;,     |  0f  Mr.  Soi  ■ 

E-  Silv;  Ln  tin  I  ,  .-  I  .       Group  of  the  kd   hoc  Committee 


to  Study  the  Peaceful  Uses  of  I       -bed  and  the  Oce 

Loor  Beyond  the  Lim:        bional  J   ' 
Silv 

"Lastly,  a t  was  d   '   ble  bhat  all 
countrj  :  :  ould  be  ensured  i     i 
benefit  from  the  exploitation  of  the 
re;        of  the  ocean  floo      that 
States  would  not  be  tempted  to  extend 
i,!   finitely  s  of  their  nation- 

al jurisdiction. "463 

c.  Braz:  l's  ;   ;i   Lt; 

The  preamble  to  the  ,  0f  the 

compc  I      of  all  states  to  fix  i   i  -      a  limits 

in  accord  with  various  factors,  including  their  security 
and  defense.   Brazil  has  .         Lt  the  e.       I  limits  ; 
a  result  of  we;  I      rather  than  aggr    '      ;  or  meg\: 
maritime  e     lionism  inasmuch  ■   bhe  larger  limil   ;  :  ■  ase 
the  sec   '    and  defense.46   Additio   Lly,  when  ] 
a  12  mile  1  rrito  d;  I  sea,  she  .   Lzed  Russian  boats  carry.! 
sophisticated  electronic  equipment  which  could  have  been 
u  ied  on  an  c.  '   age  nu   Lon.   The  bo-    rere  within  the  3 
mile  limit  when  seized.  J 

d.  01    ■   ra  ,  Llian  inl 
It  is  natural  that  a  c]     of  the  pro]        of 
;  !  'i  '  :    i  I-  sea  clad;   i   olves  an  element  of 

naijio   Lism-     Undoubtedly,  .region;  ^  i    is  a'    i   olved 
1      '•    ■       bhe:   clad   support   b 
Son:   ■  3rican  s '     '     s.   Tf        Ldeo  and  ]  i    Conference 
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indicate  b]   solidarj  .  of  thi;    ouP.   .    Q  CO]  'irmed 

of  by  ;r      ring  to  it 

an  act  of  continental  solidarity.467  The  Ministry  of  the 
Navy  stated: 

:    i   that  all  Latin-Americ, 
counl  '      '   i  had      Lded  their 
;  i  critorial  sea  clai]     re  wait: 
for  Brazil  to  take  the  measure, 
thereby  re.inforcii     eir  own  po,  " 
bions  in  d     se  of  their  mariti] 
interests.  "4-68 

2-   V  Affect' 

Sz      :  '  Ferritori;    qa 

In  0J  ''■  '  b'  :     s  t]^e  legality  of  Br,   '  »s  claim 
it  is  necessary  to  balance  the  rights  of  the  world  community 
which  are  adversely  affected  by  such  ;     j  .   For  if  Brazil 
interi  sts  In    bhe  sea  area  out  to  200  miles  outweigh  world 
community  interest   i   bhe  area,  then  so  musl  I    i  |    ,Us 
of  a  substantial  ni     ■  if  not  all  other  cc     I  stat 
similarly  outweigh  world  i       bs. 

Recal]  Por  a   -  nt  the  freedoms  of  the 
re:r'  'ted  in  biie  High  Seas  Con     Lon  includi]  :om 

°r  navigation,  fishin  ;,  laying  cables  and  pij  i  i    ,  and 

4-69 

0  -flight.     In  the  exten  i    from  12  to  200  m:  Les  all 

1  bates  now  have  their  fii  :   ;   '     .,       previously  were 
subject  only  to  noh-dis  ■  :      or;  co  i  ions, 
entirely  under  the  coni   '     Brazil.   As  we  h<    s  n  the 

]  '<        :  ■■..  :  cazil  excludes  the  foreign  fish< 
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from  the  inner  100  mils     1  re  qui]    pa; 
with  certain  other  conditions  in  order  to  fish  the  outer 
100  miles.   At  the  l '    of  ena       these    I      re 
fished  by  the  United  States,  Prance,  ri 

National:  b    Ln        ,  Korea,  and  the  U.S.S.r/1"?0  These 
state;-,  were  thus  deprived  of  the  use  of  the    .  -iters  as 
were  al]  st<  bi  i  which  may  have  eve:       ed  to  take  advan- 
tage of  their  i        i  i      on  the  high  seas. 

Freedom  of  navig   :       b     '   '  'icantly 
limited  in  sco   by  the  Brazilian  claim.   \  i  I   the  right 
of  innocent  passage  remains,  this  rig]   Ls     i  I     su.b- 
stantia]  bhan  Freedom  of  navi;   '       bhe  high  seas. 
Brazj  I  now  has  the  power,  a     other  b]  '    s,  to  ]     ribe 
and  apply  regulal  Lons  rel;  I  :   ,  b o  .   i  'by,  ci       and 
health;  protect  ag  i  st  pollut  '  Lde 

for  the  safety  of  nav:  ;  I  Lon.  '       pollution  control 
right  may  he  extremely  signifii      o   .«      i  I    liga- 
tion.  Assume  fo  ■  instance  the  impact  if  a  party  desired 
his  goods  shipped  from  Caracas  to  Buenos   '     o   I  i   :  a 
vessel  which  complied  with  pollution  control  re;     Jons  of 
Venezuela  and  Ar,    '   ,  but  not   :         of  Brazil.   The 
vessel  would  be  forced  to  I     I  half  way  a     i  the  At? 
Ocean  to  bypass  the  Brazilian  territo  '  I  sea.   This  would 
'■'■   '   '  sul  itantia]    I  ,   i   delive:  y  of  the  goods  and 
signific    Ly  aff<  I  I  ;    ;o  I  of  the  goods  to  the  Buenos 
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'ires  consunn     Cerl  Lnl;y  problems  such  as  thi;      be 
alleviated  by  int<   ;  I  ;    i  agreements  but  for  the  present 
Brazil  has  coram  ;  in  a  very  vul- 

nerable position.   The  pollution  control  possibility  is 
but  on   facet  of  b]   prob      Of  greater  short-te 
impo]  bi  ace,  Brazil  could  ;         LI  pas       Lthin  the 

territorial  se<  if  sb  believed  sue]       ecessary  for 

4-72 
her  security.     Of  lesser  i      nee  co    .-!•  i  vessels 

transiting  the  ierrito  La]  i  a  are  subjc  est  ai 

Jud  !    :  '■  '  ; ■"  '   ;]  ect  to  clad    •  ,  •  '  ■  ;  within 

Bra:  i  Liar  wa  be  cs.  ' 

Th   bJ       ,  f r      of  overflij       been  severe- 
ly rest]  Let  '    I  ,,  bhe  claimed  t    Ltor:i  I  :  ■  ■  . 
since:  there  is  not  even  a  ri|  b  of  innocent  passage  with 
respect  to  aircraft.   Overf         ■.  beco    subject  to 
the  consent  of  Brazil  which  is  subject  to  suspension 
termination  for  a-,,  reason  <     d  appro]    be  by  Brazil. 
If  this  consent  is  withheld  the  tre    Lous  dj     -nee  in 
distance  required  to  bypass  the  territorial  sea  rati 
fly  over  the  high  se<   i   Lsti]   p:  i   •  bo  the  1,     -Law  is 
readily  ap]  r?  Lt.  ' 

Tn(;  -r'   :^fl  of  re j    ch  and  explc    '      s  not 
included  in  Article  2  of  the  I     S«  as  Convention,  but  b 
-!":'   '   i:  '  I  Law  Commis  ;i<   Labeled  it  as  a       I  ;  :  i.ci- 
Pie  of  1;  .  ( -      In  >  :    of  the     I  LI ' s  200  i 
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b  t:  borial  sea  p.;  ;  an  outer  limit  beyond  the 

cont:  i  ital  m<     ,      all  research/exploration  activ:  Li 
on  th<  seabed  would  b     bo  be  conducted,  as  a  mat  Lor  of 
right,  at  tremendous  depths.   Because  of  the  technological 
difficulties  a  >  :  bhe  resulting  expense,  such  activity  would 
probably  be  s:   ;       .  i  ped.ed.   Tli  . 

t.ive  would  involve  obtain!       Li's  >on:  nt  to  research/ 
exploration  w ;  Lim: 

The  milit;  ,     .interests,  of  the  world  co        in 
the  use  of  the  hi        -    s:        b.   The  two  major 
world  powers,  the  United  States  ;;   I  bhe  U.S.S.R.  ,  ha 
substantial  submarine  fore  s,  including  nuclear  submarines. 
An  L]  porl  ani  m.j  Litary  advantage  of  bhe  subm;  '    is  :i 
ability  to  avoid  deteel  Lon  tl  o    s      ion.   Th: 
advantage  beco     cestrict'    b.en  the  I    '    ;  ;       are 
expanded  because  of  the  c<  qu:      b  thai  s  navigate 

on  the  surface  in  territoria]  waters.   If  a  significant 
number  of  coastal  states  claimed  200  mi]     '    area;  ; 
w]  Lch  the  submarines  could,  operate  unimpeded  i     ;  be  d 
cally  diminished.   This  would  fa  LI:  ■    Lo   bion  of  sub- 
marines on  the  high  seas  through  th   use  of  sen;  Ln     ices 
in  key  location    T]   i    Lit  would  be   L1       loss  in  the 
milit  a  cy  effect:        'ft!   sul   cine  or  a  stn    I  npta- 

bion  to  vent into  the  ter  '■'  ,,  d_,  bhus 

ris]  Ln   an  int   atii  ■   I  i  ciden  b  ij      bed. 
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I]  o  ler  for  naval  tank  forces  to  c    ct  -unci 
exercii    •  i-        a  area  is  :    i   !.   Sir-h  ri 
be  limited  by  200   Lli     i  Ltoria]  seas.   Additio 
possibility  of  nuclear  attack  req  '      :  :rsal 

in  the  simple  transit  of  a  task  force,   A  modern  t     force 

should  be  dispersed  over  an  a:     pproin  i    '  ,e  of 

4-78 
New  York  State,.  '        A  task  force  pa   '  ]    j  i  ;; 

territoria]  sea  would  be  unable  to  conde  I   I   tit  op 

\   Lthout  prior  consent.   Deploy   .:  I  i    of  a  tasl  force 

would  be  sub'  I   bi;  lly  long*  i  .  Ltl    I     d  territori;  i 

If,  for  example,  Uruguay  was  undergoing     '    sion  and 

requested  United  States  nav<  ]  •  ssista    ,      azi]     '  d 

pe:  mission  for  the  naval  force  to  transit  he  c   t«  i  '  I  i  ' al 

sea,  the  delay  involved  in  bypassi]  |  I    sea,  might  we] 

render  stii  ':'  i       Li  bance  to  Uru  i  ■  ..  too  lai 

Appendix  B  depicts  i:   :  'I  obal  effect  in  tl 

I  Lat  all  stai  s  should  claim,  a  200  n  Lie  t<   L1  -rial  sea. 

A  b:  i    perusal  of  i  I   chari  bald    i  b«  co   '  i  L«   '  '  on 

the  power  ex<   Lsal  !   1   coast;  L  i   : ■■  ;  i       bhei 

territorial  n    si   Ld  ii  '   '      turmo:  I  i      '     '  Let 

which  might  and  most  probably  would  result  if  all  natio 

followed  Brazil's  example.   Undersecretary  of  the  Na., 

John  W     ■  apparently  utd  I   3d  Appendix  B  in  attempt ini 

"^o  de]  i    a1       :   Lab:  Lity  of  the  200  id  L<  concept 

to  the  Brazilian  Fi   Lgn  Minisi  e  Brazi  Lis  i  weekly 

ii]   Ve ja  '  porl  Dd: 
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"In  trL,:  •■  '  '         '         :  •     '  world 

resolved  to  extend  the:   berritori; 

to  ^he  new  limit,  there  would  occur  confusion 
i  Lmilar  to  a  si  ■   aeous  revision  of  all  the 

territorial  frontiers.   In  the  Mod:  i       an, 
for  example,  the  so;:  would  become  practical 
closed  to      navigation. 

Meanwhile,  Brazil  def<     its  position  only 
on  the  national  and  continental  level. 

i  solution  for  Lat i     erica 
respect  to  territorial  seas  cannot  Ld 

be  considered  universal,  becau:   ■  C  prob] 
that  would  occur  in  ce..   "  .,nd 

places  of  peculiar  ;  ,  the 

i.nistry  of  ,   ,   i   Lti  publi.   Lon,  'The  Question 
of  the  Braz:  I  Lan  Tea  i    Lai  I   !'  "m80 

Ba]    Lug  Brazil' i  interests  in  a  200  mil .     citorial 
:         •   Inst  the  world  co    at;  's  inte    b;  Ln  :       ,g  the 
freedo   associated  with  the  high  seas,         ,    Li's 
desire  to  dramatically  expand  its  fishir   i    -sts  for  the 
economic  and  dietary  b  ,  f  its  nat:    Is;  the 

acquisition  of  al]  o   Lts  continental  m;   i  ,  for  present 
and        resource  acquisition,  chiefly  oil;  ai 
relating  to  seci  it;  j    and  regionalism,  although 

;  portant,  do  not,  in  themselves,  cham   I      cisio] 
process.   Wo  matter  how  s   '   Lble  the  goal  of  bet!   ■:  g  the 
economy  and  diets  of  Brazilians,  the  ac.  i  'Lion  of  territo.  ; 
at  the  expense  <       world  co     Lty  is  u     i   dbl, 
'  tjl0ns  p:r       •   '   '    :      goals  for  tin       ,le  and 

Ly  a  number  of  the  nations  of  tl    .rid  c     Lt;  are 
poo    and  posSl  potential  resource   b]   l  Brazil. 

I  f  this  criteria  were  v  3  i   v   acquisition  of  territo:, 
:     :         Co]  ;        the  poorest  coastal  ,  I  ,  e  in  the 
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WOrld   '       •'   bified  in  claiming  half  or  the  Pacific 
Ocean.      ,il  is  not  interested  in  conserve    fisheries 
so  that  b3  world   may  profit  by  such  conservation,  but 
rather  that  Brazil  may  profit  and  othe,   I  ates  of  bhe  world 
will  profit  only  to  the  exbent  that  they  can  buy  fish 
products  fr«   B    11. 

Re*  bed  and  subsoil  r<  ces  inter- 

national law  had  •  Lj  ■  ■  ,  interests 

of  the  coastal  state  o   fc]   continental  si    I  ,    :.  the 
limits  of  t]   berritorial  sea  to  a  depth  of  200  meters  or 
great,  v   where  exploitable/1"81  While  this  definition  is 
not  precise  as  to  the  on  the  seabed  subject 

to  coastal  state  sovereignty,  it  could  suffice  untd 
international  agree]   I      peached.   Research  has  not- 
revealed  any  instances  of  foreign  national        bing  to 
exploit  the  sea  bed/sul   i  I  off  I    Li's  c 
in  excess  of  200  meters,  but  if  such  was  the  case,  I 
1  '   b  well  have  argued  that  successful  exploitation  by 
such  foreign  nationals  mob  the  exploit abilit;  ,  ,        by 
extending  the  severely  ci       bs  of  Brazil  out  to  such  depth/182 

The  imprecision  of  the  on     |  edge  of  the  co 
shelf  subject  to  the  co   a]       <s  S0Vl   Lgn  ri,     ±s 

1    :  '     :  :;ons  res,    -        solution 
25V      [V)        "  of  the  Co:-   i 

Convention,  noted  t] 

bed  and  oc     floor  progi-   i      access: 
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'irmed   I  i  '  the  resources  of  this  area  should  be 

utilizi  I  ■■   the  benefit  of  all  i  ■   the  Assembly 

wa;  convinced  of  the  v  j    bo  pre;      bhe 

area  from  "e        i.ent  or  appropriation  by  any  State, 

inconsistent  with  the  common  interest  of  mankind .  "7|8^ 

Resolution  ;  |        )  bee-        specific  in  pointing 

out  that  the  exploit-  Lo   for  the  b    Lt  of  ] 

a  whole  should  take  into  account  the  special  interesi 

and  needs  of  developing  countries,  ;        ■   j       bional 

i   '  e  was  essential  to  el  '   b  this  p-u  ,       '  [on 

declared  that  until  the  intern-  '       gj  Lished, 

"(a)  •'"■'  '   a^d  persons,  physical  or  Juridical 
are  bound  to  refrain  from  all  activities  o 
exploitation  of  t    resources  of  the  sea  of 
the  sea-bed  and  ocean  fie  •  .  -    bhe  subsoi 
thereof,  beyond  the  lj  L1   of  n- 
juri  i    I  Lon  ; 

00  No  claim  to  any  part  of  that  area  or  i 
'■'  sou]  ces  shall  be  reco   '     "  I-84 

Thus,  prior  to  the  Brazilian  fi'    Ltoria]  S<  a  Decree- 
Law,  a  United  Nations  resolution  forbade  expl<  Lt;  ion  beyond 
the  limits  of  national  jurisdiction  and  declared  that  no 
clai   in  such  an  area  would  be  reco(  i   d.   Inasmuch  as  most 
of  the  states  of  the  wo    are  members  of  I    I  j     ^     ,nSj 
and  there  is  at  least  a  require      for  members  to  gj    ,  ood 
fa±th   co  ■  :      i-on  to  such  resolutions,48'      j  |  should 
h   e  had  little  fear  th  b  o1       b:     ..ould  venti    into 
1 ;   •     ;     u  '  ely  beyond  the  exi   '    Limi    of  her 
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were  earlier  G      !        ly   resolutions 
proclaiming  that  exploratio.  ■      '   use       .    sea-bed, 
ocean  floor  and  subsoil  were  reserved  for  the  benefit  of 
all  in.     1,  in  December  1967,   '  and  ]        1968. '^ 
Despite  the  languag(  of  Re  solid         I  prohi 
claims  be;.  .        L:  Its  of  e  1  jur:   '   'on, 

and  the  p   '  ' ve  statements  in  the  three  cited  resolutions 
that  the  area  was  reserved  for  the  1       of  all,  gi  : 
special  consid<   I  i  o  to  the.  i]  I  needs  oj 

developing  countries,  Bra  '  erritori;  I  sea 

claim  to  such  an  extent  that  m       '      I  particul;  Ly  the 
developing  countries  are  deprived  of  all  resource    lth 
in  the  co?  i     -1  margin  of  ]    '  I  . 

The  security  interests  of  Brazil  cert.  '  '  ,,■  do  not 
requin  ;  200  w   I   protect:    belt.   Such  a  b      '  Ln- 
ates  the  possibility  of  i     i  Llance  of  co 
by  wars'1  '    as  well  as  the  show  of  force  po 
of  for  '    co  -  '   i  so  long  as  the  territorial  sea  is 
resp   bed,  but  the  12  mile  territorial  sea  would  ace    : ' sh 

/i  oo 

Oust  about  as  much.  '    With  satellites  t]  is  litt] 

doubt  that  surveillance  could  be  ac<  without  the 

use  of  wars!  '   .   Insof;  i    i  the  pre/.    L,  ,  agaj 

•   "orded  by  a  200  i  i  !   territoria]  .   ,  ] '  i   would 

i      b  protection  i      view  of  the  speed  and 

"'■'•'  bies  of  modern  weapon  s;  as.   A 
'  'ily  enter  the  t< 


-  °/\ 


submerged,  and    bb  little  ]   Lihood  of  detection  in  such 
a  large  ocean  a  ea,       ■    essive  act.     >e  conl       ed. 
Even  if  200  miles  would  suffice  to  protect  Brazil,  a 
territorial  sea  of  that  bread:  be  nece: 

since  ever,.         3  an  inherent  :■"     of  self-     ,-se 
whi<  :      -.,s  her  to  exceed  its  tc   '    Lai  linri 
necesss  ,  F  fense /'^° 

Com,  idering  Brazil's  i  n      ,   i n  an  expand 
tf  !  '      :    l  it  is  clear  that  her  in1    its,  while 

■■'■■-■        bo   r  population,  are  not  cruci;     Th 
are  not  attested  to  b,y     i     and  pe;  ,  but 

rather  are  an  extension  of  her  u     bo  claim  for  hers 

exc:h  :    •  I     Po   :    u  ;e  of  the  world 

community  prior  bo  bhe  claii      !  L«  '  .     b] 
holding  Li  bh-  Fisheries  Ca.<    51  the  Brazilian  cl«  i 
not  moderate  or  reasonable  in  the  con     of  her  ne< 
the  inclusi^   i  '.  rests  of  the  world  community  in  the  freedom 
of  the  seas.   Sine-      i  '<  cla:    Lolates  the 
of  the  ■'    Lom  of  the  seas,  Lt  is  <       .  to  int<     tonal 
law  and  invalid.   Th:  -e  3         Lri   lly  no  chance  that  tJ 
clsd    '   ' '  become  valid  in  the  course  of  time  through  t 
acquiescence  of  states492  in     i  as  tJ  bes, 

the  U.S.S.R. ,  Japan  ;       i ous  E  ■       count  r:    I  ave 
consistent!;  c  Li    strong  objections  to  such  cl;  i   /'~95 
'     ;     s  consider   b    '    i  Lian  c]     to  be 
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/lO./j 

contrary  to   international   1;  and  has   advised  her   fish 

men  that   they  are  not    obligated  according  to   intern      '   nal 
law,    to  buy   J  s.      v 


CHAPTER  VI 


RECOIi       ONS 


The  invalidity  of  Brazil's  territorial  sea  claim 
lies  not  o  .  in  the  unreason;    .ess  of  the  200  mile 
limit,  but  also  in  her  claim  (and  that  propounded  in  t] 
Declaration  of  Montevideo  and  the  Declaration  of  Latin 
American  States  on  the  Law  of  the  Sea)  to  the  competence 

of  coastal  states  to  uhd  !      I  Ly  determine  '    limits  of 

4-96 
t]ie  t  ■•■  borial  sea.     Such  a  claim  would  be  proper  if 

conditioned  upon  the  accord  with  intc     Lonal  law  as 

enunciated  by  the  Inl      Lonal  Court  of  Justice, ^7 

but  the  conclusion  that  200  :  '   ;  is  a  reasonable  limil 

at  this. time  forbodes  the  possibility  that  cl<  i   :  -  d  nd- 

ing  to  the  made!  I   of  the  oceans  may  be  forthcoming.   ]  f 

such  becomes  the  case  and  oceans  are  divided  on  the  basis 

of  equidistance,  then  Dr.  Par-do  concludes  that  13  stats 

(including  Br,   '  )  will  own.  two- thirds  of  the  ocean  area. 

Three-quart<    of  the  ocean  space  would  be  owned  by  19 

4-98 
states.     Such  would  clearly  be  contrary  to  the  interests 

of  the  majority  of  the  states  of  the  world  community. 

If  Brazil  does  not  ]  I  at  in  her  cl<  i   she  will  un- 
doubtedly    '    contin   I  and  ,    i  m,.  accelerated  opposi- 
tion, from  I   i  world  community,  especial]  ,  Lnas 
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General  Assembly  Resolution  2574-D^9   states  that  such 
a  claim  will  not  be  recor  '   d.   There  are  undoubtedly 
many  sanctions  bei]  ,  considered  by  states  to  convince 
Brazil  to  withdraw  her  claim.   Indeed  the  sensationalist^00 
Rio  De  Janeiro  newspaper  A  Noticia  reported  that  the 
United  States  said  that  it  would  crash  Brazilian  waters 
and  war  would  result.   The  i  nism  reported  by  1 

i    paper  would  be  that  of  an  Am   i     i       Lng  boat  enter- 
ing the  200  miles  without  paying  the  tax  or  a:  '   ,  per- 
mission.  The  boat  would  be  located  by  patrol  boat 
apprehended  and  towed  into  po:  b,  ■  Tier  which  the  twenty 

six  aircraft  carriers  of  the  A]   ■'  an  Navy  would  appc 

501 
to  rescue  it.^    While  the  newspaper  resorts  to  al 

speculation  as  to  the  United  Sta1   '  c   action  to  the  claim, 

in  the  United  States  the  Military  Sales  Act  fo  I  '    sales, 

credits  or  guarantees  under  the  act  "to  any  cou  I    b  ang 

a  period  of  one  year  after  such  cou]       '    ,  or  takes 

into  custody,  or  fines  an  Ame:  Lc  i  fishing  vessel  fo 

engaging  in  fishing  more  than  twelve  miles  from  the  coast 

502 
of  that  country."'      >azil  has  charged  the  United  States 

with  "intolerable  economic  pro,     '  \       postponement  of 
congressional  approval  of  the  Int  en   ■    ]  Coffee  Agree- 
on  at  because  of  Brazil's  claims  to  a  2Q0  mile  t(   '   borial 

505  m 
sea.     The  above  are  only  a  few  of  the  possible  United. 

States  sanctions  again;  '      il's  claim.   Possible  world 
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sanction  are  unpredictable  but  very  serious  because  of  the 
strong  national  sentiments  exi     ;  in  bhe  claimant  sta 
and  in  those  states  most  significantly  affected  by  the  cl; 

Unfortunately  claims  tend  to  become  inflexible 
because  of  domestic  pressures  as  sane i  '     •  e  applied. 
Hopefully  Brazil's  position  will  not  become  so  inflexible 
that  she  cannot  alter  her  posture  in  the  near  future, 
perhaps  at  the  1973  x  Lted  Nations  Oonf    rice  on  the  Law  of 
the  Sea,   President  Nixon's  propo  •       for  con;  '      Jon 
at  this  conference  include  a  12  mile  1    i    u  L  sea, 
prefer  ":  ;'  •  fishin   i  i  tits  for  coastal  states  beyond  t] 
limits  of  the  t<  i  Ltor:    se<  depen  '    upon  the  needs  of 
the  state  in  question,  coastal  state  sover<  '   by  over  the 
sea  bed  under  the  high  seas  to  a  depth  of  200  meters,  and 
an  international  regime  beyond  the  200  met    I  pth.   The 
coastal  state  would,  be  trustee  for  the  international  regime 
in  the  area  beyond  the  200  meter  depth  to  the  edge  of  the 
continental  margin.   In  this  trusl     Lp  zone  the  coastal 
state  would  have  admi  '  ! rativc  control,  receive  a  share 

of  the  international  revenues  and  could  impose  addition 

504- 
taxes.     This  proposal  reasonably     -:;,  Brazil's  legi- 
timate interests  in  fi:  i   ,  and  shari       bh   wealth  of 
the  co  :  ;  'i  ,:    Lich  she  docs  not  have  the  pres 

capability  to  exploit.   As  discussed  p    '.   ily,  her 
security  inter'  i  I   would  be  adequately  :    od  by  a  12  mile 
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territorial  sea. 

Since  the  world-wide  effect  of  all  coastal  states 
adopting  territorial  seas  under  the  p     d,  Brazilian 
rationa]    -aid  be  chaotic,  it  follows  that  a  reasonable 
world  order  :  .    m  with  respect  to  the  oceans  can  only 
be  achieved  if  Brazil  and  her  territorial  sea  compatriots 
are  willing  to  significantly  contract  their  claims.   For- 
tunately there  ■    indications  that  Brazil  is  willing  to 
and  expects  to  negotiate  her  c I  ;  '    id   that  the  claim  to 
sovereignty  was  in  effect  made  to  enhance  her  bargain:  i 
position  in  the  upcoming  law  of  the  sea  conference. ^°^ 

Brazil  may  contend  that  her  200  mile  claim  leaves 
great  portions  of  the  ocean  free  for  the  common  use  of 

kind,  but  the  fable  of  a  group  of  monkeys  on  one  end 
of  a  seesaw,  cited  by  Professor  McDougal  is  relevant: 
"A  single  monkey  may  be  able  to  race  to  the  other  end  and 
pluck  grapes  Crom  vines  of  an  overhanging  tree,  but  if  all 
the  monkeys  suddenly  race,  no  monkey  g    any  grapes."^06 
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APPENDIX  A 

Brazilian  Territorial  Sea  Chart  No.  13001 
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Appendix  B 


Global  Effect  of  700  Nautical  mile  Territorial 
Sea  Claims 


Global  Effect  of  200  Nautical  Mile  Territorial  Sea  Claims 
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